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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1952 ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S.C. 1952 ed. Chapter 1), the Grain 
Standards Act (7 U.S.C. 1952 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S.C. 1952 ed. 181 et seq.), the Perish- 


able Agricultural Commodities Act, 1930 (7 U.S.C. 1952 ed. 
499a et seq.), and the United States Warehouse Act (7 U.S.C. 
Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 5445) 


In re NEW YORK STATE GUERNSEY BREEDERS’ COOPERATIVE, INC. 
AMA Docket No. 27-98. Decided May 22, 1958. 


Order No. 27—Disqualification of Cooperative— 
Proceeding Leading to Disqualification as 
in 8c(15) (A) Proceeding—Performance 
for Qualification for Payments 


Where payments to cooperative association under the order had been sus- 
pended and the cooperative after a proceeding under the order was 
determined to be unqualified, the proceeding was held not to be a pro- 
ceeding under 8c(15)(A) of the act. Upon review in this proceeding 
the disqualification was held to be in accordance with the pertinent 
order provisions for March 1, 1941—July 1, 1944, in view of the cooper- 
ative’s financial obligation to a proprietary handler and the coopera- 
tive’s supply contract with the handler. 


Kniffen and Kniskern, of Cobleskill, New York, for petitioner. Mr. John 
Durbin, for Agricultural Marketing Service. Mr. Jack W. Bain, Hearing 


Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATMEENT 


This is a proceeding under Section 8c(15)(A) of the Agri- 
cultural Adjustment Act (1983), as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and sub- 
sequent amendments (7 U.S.C. 601 et seq.), involving the 
validity of a determination with respect to petitioner’s eligibility 
for cooperative payments under Order No. 27, as amended, 
issued under the act and which during the period involved 
herein regulated the handling of milk in the New York metro- 
politan marketing area. The petitioner is a cooperative asso- 
ciation of producers and is also a handler regulated under the 
order. 


1Effective August 1, 1957, Order No, 27, as amended, was further amended to regulate 
the handling of milk in the New York-New Jersey milk marketing area. 


409 
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The petitioner complains of an administrative determination 
made February 17, 1945, which failed to qualify the petitioner 
for certain payments, principally in connection with milk re- | 
ceived by petitioner at its West Coxsackie, New York, plant. | 
The history of the problem and the applicable provisions of the 
order are given in the Findings of Fact below. 


The petition herein was filed July 18, 1949. An answer was 
filed by the Assistant Administrator, Production and Marketing 
Administration (succeeded for the purposes of the administra- 
tion of the act by the Agricultural Marketing Service), United 
States Department of Agriculture. The answer upholds the 
Secretary’s action in disqualifying the petitioner for certain 
cooperative payments as in accordance with law and the terms 
of the order. The matter was referred to Jack W. Bain, Hearing 
Examiner, Office of Hearing Examiners, United States Depart- 
ment of Agriculture. On April 18, 1956, the parties entered 
into stipulations designating the record and they subsequently 
filed briefs with the hearing examiner. On March 14, 1957, the 
hearing examiner issued a report containing proposed findings 
of fact and conclusions and recommending that the petition be 


dismissed. The petitioner filed exceptions to the hearing ex- 
aminer’s report. 


By order dated August 15, 1957 (16 A.D. 777), the proceed- 
ing was remanded to the hearing examiner for additional evi- 
dence concerning (1) the disqualification of petitioner from 
payments on milk it caused to be delivered to Sauquoit Valley 
Dairy Company, Inc., and (2) a supply contract between peti- 
tioner and Middletown Milk & Cream Company, Inc. On March 
12, 1958, the parties filed a stipulation in which petitioner with- 
drew its claim for payments on milk delivered to Sauquoit and 
the parties set forth the agreed facts with respect to the milk 
supply contract in issue. The parties filed briefs and on April 
4, 1958, the hearing examiner filed a supplemental report recom- 
mending, in effect, that the petition be dismissed. Petitioner 
filed exceptions to the supplemental report. 


FINDINGS OF FACT 


1. Petitioner, New York State Guernsey Breeders’ Co- 
operative, Inc., is a corporation organized and existing under 
the Cooperative Corporation Law of the State of New York, 
with its principal office and place of business at 1606 Erie Bou- 
levard, Syracuse, New York. 
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2. At all times referred to herein, petitioner was a handler 
as defined in Order No. 27, as amended, regulating the handling 
of milk in the New York metropolitan marketing area, and 
subject to regulation thereunder. Petitioner operated a plant 
regulated under the order at West Coxsackie, New York. Syracuse 
Guernsey Dairy Cooperative, Inc., a wholly-owned subsidiary of 
petitioner operated a milk plant at Syracuse, New York, until 
1945 when the subsidiary was dissolved and thereafter the 
petitioner operated this plant. 


3. Order No. 27, as amended, provided with respect to co- 
operative payments during the period involved herein, in part, 
as follows: 


(a) March 1 to July 1, 1941 
“Sec. 927.7 Payments to producers... 


“(e) Payments to cooperative associations. Any cooperative 
association of producers may apply to the Secretary for a 
determination of its qualifications to receive payments pursuant 
to this paragraph by reason of its having and exercising full 
authority in the sale of the milk of its members, using its best 
efforts to supply, in times of short supply, Class I milk to the 


marketing area and to secure utilization of milk, in times of 
long supply, in a manner to assure the greatest possible returns 
to all producers, and having its entire activities under the con- 


” 
. 


trol of its members... 


(b) From July 1, 1941 (Designated 927.7(c) to April 1, 
1942, and thereafter as 927.7(d).) 


“Any cooperative association of producers may apply to the 
Secretary for a determination of its qualifications to receive 
payments pursuant to this paragraph by reason of its having 
and exercising full authority in the sale of the milk of its 
members, arranging for and supplying, in a manner commen- 
surate with the marketing capacity of the several types of co- 
operative associations designated in this paragraph in times of 
short supply, Class I milk to the marketing area; securing 
utilization of milk, in times of long supply, in a manner to 
assure the greatest possible returns to all producers; having 
its entire activities under the control of its members; and com- 
plying with all provisions of this order applicable to it.” 


4. On June 15, 1936, petitioner entered into a written agree- 
ment with Middletown Milk & Cream Company, Inc., to erect, 
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maintain and operate a Grade A milk receiving plant. Middle- | 
town agreed to lend petitioner up to $30,000 to construct and [| 
equip the plant, the debt to be evidenced by a bond of the 
cooperative association secured by a first mortgage on the real [ 
estate and all improvements thereon including the plant and 
equipment. Petitioner agreed to sell to Middletown all the milk 
received by it at the plant and not to sell or divert any milk 
received at such plant or to divert any producers delivering 
milk to such plant except with the approval of Middletown. On 
June 27, 1936, this agreement was modified to provide that 
Middletown was to erect the plant and sell it to the petitioner 
upon certain specified terms and conditions, the association to [| 
execute and deliver its purchase money bond in the sum of 
$30,000 secured by a mortgage covering the premises, all im- 
provements, machinery and equipment. On March 31, 1937, 
petitioner gave to Middletown its bond for $36,562.50 secured 
by a mortgage on a certain portion of land in the town of Cox- 
sackie, Green County, New York, together with the plant, 
equipment, etc., located thereon. 


5. On March 16, 1939, the agreement of June 15, 1936, was 
further modified by the parties to provide that Middletown was 
to accept daily from petitioner all milk received at the West 
Coxsackie plant from April 1, 1939, to March 31, 1940, and to 
pay, regardless of use, a Class I price for 90 percent of the 
average daily volume of milk received for the preceding months 
of October, November and December and a Class II-A price 
for the balance of the milk, provided the quantity paid for as 
Class I would at all times equal the quantity sold by Middle- 
town under the Golden Guernsey trademark. The obligations 
and classifications contained in this contract were to continue 
from year to year until 1946. 


6. By agreement effective July 1, 1948, the contract of 
June 15, 1936, was further modified to provide that up to and 
including March 31, 1951, the distributor, Middletown, was to 
buy from petitioner all the milk received at the West Coxsackie 
plant from its member producers and petitioner agreed not to 
sell or divert any milk received at its plant or to divert from 
such plant any producers delivering milk thereto except with 
the approval of Middletown. Middletown agreed to use and 
pay for this milk in Class I (inside or outside the marketing 
area) and it was further provided that in the event that Mid- 
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dletown was unable to do so petitioner was to have the right 
to resell such portion of the milk as the distributor was unable 
to use as Class I to a purchaser who would so use it. It was 
further agreed that whenever temporary diversion of the milk 
purchased pursuant to this contract was to the mutual advan- 
tage of Middletown and petitioner, or in their opinion to the 
advantage of producers generally, the parties to the contract 
would arrange for such temporary diversion. 


7. By July 1, 1944, the petitioner’s indebtedness to Middle- 
town was paid and the mortgage held by Middletown was 
satisfied. 


8. During March 1941 petitioner caused milk to be delivered 
to the Beacon, New York, plant of Emmadine Farms Inc., an 
approved handler under Order No. 27, as amended, and reported 
and collected for such milk. 


9. It was determined in 1938 that petitioner was qualified 
to receive cooperative payments on net pool milk received at 
plants operated by it. On January 30, 1942, the market ad- 
ministrator for the order, pursuant to the provisions of section 
927.7(e) thereof, notified petitioner that he had reason to 
believe that petitioner was failing to perform the obligations 
covered by such payments and that he was suspending and 
holding in reserve cooperative payments beginning March 1, 
1941, pending a hearing as to petitioner’s qualifications for 
such payments. On September 2, 1943, after an oral hearing, 
it was determined that petitioner was disqualified as of March 
1, 1941, to receive payments with respect to milk received at 
its plant located at West Coxsackie, New York. 


10. On October 15, 1943, petitioner filed an action in the 
United States District Court for the Northern District of New 
York requesting a review of the action of the Secretary in issu- 
ing the determination of September 2, 1943. A motion to dis- 
miss the court action was denied and Judge Bryant issued the 
following memorandum opinion: 

“BRYANT, D.J. 

“Defendants have moved to dismiss the complaint. The 
motion presents three questions: 

“1. Whether the determination involved is one reviewable 


under Sec. 8c (15) of the Agricultural Marketing Agree- 
ment Act of 1937 (50 Stat. 246; 7 USCA Sec. 608c¢ (15). 
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“2. Whether service was sufficient to confer jurisdiction. 
“3. Whether complaint was filed within the time prescribed. 


“Allegedly plaintiff has brought action under Section 8c 
(15) (B) of the Agricultural Adjustment Act (7 USCA Sec. 
608c (15) (B)). A brief statement of facts will make the alleged 
grounds for dismissal more understandable. Statutory refer- 
ence will be to title and sections of USCA. 


“In 1938, plaintiff, a co-operative of farmers, was operating 
a plant for the processing of milk at West Coxsackie, New 
York, under its own name and one at Syracuse, New York, 
under the name of a subsidiary, Syracuse Guernsey Dairy Co- 
operative, Inc. Milk from these plants are being delivered to 
the New York Milk Marketing Association and was subject to 
Order No. 27 issued by the Secretary of Agriculture. Upon 
application, made under Article VII, Section 5 (re-numbered 
Section 927.7 (d) of said Order, the Secretary of Agriculture 
determined plaintiff entitled to payments on its net pooled milk 
at the West Coxsackie plant. The Market Administrator caused 
payments to be credited until about January 30, 1942, when, in 
accordance with the provisions of said Sec. 927.7 (d) he sus- 


pended payments from March 1, 1941. Following the suspen- 
sion, there ensued correspondence between the chief, Dairy and 
Poultry Division, Agricultural Marketing Administration, and 
plaintiff relative to requirements of the Department of Agri- 
culture with respect to information necessary to fully present 
respondent’s claim for co-operative payments for both the West 
Coxsackie and Syracuse plants. 


“One letter, written to plaintiff under date of August 20, 
1942, stated: 


‘In view of the unique character of this case and its history, 
we would be inclined to favor a hearing that would be broad 
enough in scope to cover all questions that may be considered 
as being raised by the original application even though some 
may now be more complicated due to the passing of time and 
intervening events.’ 

“On or about May, 1943, plaintiff was served with a notice 
of hearing to show cause why it should not be disqualified from 
from receiving payments as above mentioned. The proceeding 
was entitled ‘In the Matter of New York State Guernsey 
Breeders Co-operative, Inc.’ and was brought under Sec. 927.7 
(d) of Order 27. Plaintiff filed a statement, verified May 21, 
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1943, which statement was supported by various papers and 
documents marked Exhibits A-Y. The statement, although filed 
in a proceeding brought under Sec. 927.7 (d) of Order 27, 
contains all essential information required in a petition filed 
under Sec. 608¢c (15) (A). It was both an answer and coun- 
terclaim. The hearing resulted in a determination denying 
plaintiff co-operative payments upon all but a minor portion 
of its milk. The determination bears date September 2, 1943, 
but it was not served until September 30, 1948. On October 
15, 19438, this action was instituted pursuant to the Agricultural 
Adjustment Act (7 USCA Sec. 608c (15) (B)). 


“It is defendant’s contention that plaintiff has failed to 
comply with the provisions of 608c (15) (A) which they 
contend are prerequisites to jurisdiction under (15) (B). They 
further contend that, unless the action can be maintained under 
above sections, the Court is without jurisdiction. With the last 
contention I agree. Further, they contend that the determina- 
tion made in the administrative proceeding brought under Sec. 
927.7 d of Order 27 cannot be reviewed in a proceeding brought 
under Section 608c(15)(B). They also claim that the unusual 
venue provisions and the provisions for service of process con- 
tained in the last named section do not apply and plaintiff’s 
suit must be brought in the District of the residence of the 
defendants. 

“The two proceedings in question here are initiated for 
different purposes. One is initiated by a handler for the pur- 
pose of raising the question whether a provision of a marketing 
order or an obligation imposed under the order is in accordance 
with law and seeking a modification thereof or exemption there- 
from. The other is an administrative proceeding for the pur- 
pose of determining whether a co-operative is entitled to pay- 
ments. It does not involve the legality of the order or any 
obligation imposed thereunder. Even though the purposes of 
these two proceedings are different, I find no reason why the 
different questions cannot be determined in one proceeding as 
effectively as all issues in an ordinary civil action can be 
determined through counterclaims. Such a course should be 
encouraged in order to avoid unnecessary and repetitious liti- 
gation. It is such a course that seems to have been adopted with 
consent of all parties. 


“From the records it is evident that plaintiff did not con- 
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sider the payment order broad enough and that the limitations 
were illegal or erroneous. This it had a right to contest 
under Section 608c. The Secretary did not consider defendant 
entitled to co-operative payments. This he had a right to 
contest under Sec. 927.7 of the Order. It is also evident that 
both sides intended to have all issues determined in one pro- 
ceeding. This is clearly shown by the acceptance by the 
Secretary of the statement of plaintiff, verified May 21, 1943, 
and the letter quoted above. The statement joined issue on the 
Secretary’s order to show cause. It also contained the essen- 
tial facts required in Sec. 608c (15) (A), thereby fulfilling 
conditions prerequisite for a hearing and review, under that 
section, of the questions raised. The parties were entitled to 
have all questions raised by the order to show cause and the 
statement determined. The fact that the Secretary did not 
determine all issues, which he had consented should be heard, 
does not deprive plaintiff of its right to review under Section 
608c. 


“Compliance with 608c (15) (A) is a condition precedent 
to the bringing of an action for review under (B). I have held 
that the statement filed constitutes a substantial compliance 
with the requirements of (A). That compliance should be 
pleaded. Inasmuch as a copy of the statement has been served 
upon and filed with the Secretary, the original can be filed 
with the Clerk and appropriate reference made thereto in an 
amended complaint. 


“My holding as above stated answers the second question 
affirmatively. 


“Section 608c(15)(B) places a time limitation of twenty 
days from the entry of a ruling or determination of the Secre- 
tary within which to file and serve a complaint for review. 


“The Rules of Procedure, as promulgated by the Secretary 
of Agriculture and printed in 6 Fed. Reg., provide that ‘the 
order shall be issued and served upon the parties as the final 
order in the proceeding without further procedure’. Sec. 900.67. 
Plaintiff should have the right to rely upon the Secretary’s 
compliance with his own rules. I think that both the Secretary 
and War Food Administrator will accept that statement. 

“The determination, which plaintiff seeks to review, was 


dated September 2, 1943. Certification of the order was made 
on September 29, 1943. The certification merely states that 
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the determination was ‘executed by Thomas J. Flavin, Assist. 
to the War Food Administrator on September 2, 1943.’ It con- 
tains no statement showing when the determination was issued 
or filed. The certified copy was served September 30, 1943, and 
the complaint was filed on October 15, 1943, a date within 
twenty days of both certification and service. I hold that the 
commencement of the action was timely. 


“Plaintiff may have twenty days in which to amend the 
complaint. Upon filing of such amended complaint motion to 
dismiss will be denied. If amended pleading is not filed within 
time stated defendants may have order of dismissal. 

Dated: June 9th, 1944.” 
The court action was dismissed upon stipulation of the parties 
by order dated June 25, 1945. 


11. On April 5, 1944, the determination of September 2, 
1948, discussed in Finding of Fact 9, was amended to provide, 
in effect, that petitioner was not qualified from March 1, 1941, 
to receive cooperative payments on net pooled milk received, 
or milk received from producers, at plants of other handlers, 
which was reported to the market administrator and payment 
for which was collected by petitioner because petitioner “has 
not used its facilities to supply Class I milk to the marketing 
area, in times of short supply, and to secure utilization of milk, 
in times of long supply, in a manner to assure the greatest 
possible returns te all producers.” 


12. On June 28, 1944, petitioner filed a new application for 
cooperative payments. On February 17, 1945, it was determined 
that petitioner was qualified, effective July 1, 1944, to receive 
cooperative payments pursuant to section 927.7(d) (3) of the 
order at the rate of four cents per hundredweight on milk 
received from producers at its West Coxsackie plant. It was 
further determined that petitioner was not qualified to receive: 


“. . . (a) payments at the rate of four cents per hundred- 
weight on net pooled milk or on milk received from producers 
at its plant at West Coxsackie, New York, for the period 
March 1, 1941, through June 30, 1944, (b) payments at the 
rate of four cents per hundredweight on milk caused to be de- 
livered by it to the plant of Emmadine Farms during the month 
of March 1941, and (c) payments at the rate of four cents per 
hundredweight on milk delivered to Sauquoit Valley Dairy 
Company, Utica, New York, commencing March 1, 1941.” 
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13. On March 6, 1945, Syracuse Guernsey Dairy Cooperative, 
Inc., a wholly-owned subsidiary of petitioner, was qualified to 
receive cooperative payments on milk received at a plant in 
Syracuse, New York, operated by it. 


CONCLUSIONS 
I 


Respondent takes the position at the outset that the petition 
should be dismissed because the petitioner has already gone 
through a proceeding under section 8c(15)(A) of the act with 
respect to the matter in issue, namely the proceeding culminat- 
ing in the disputed determination and that since the petitioner 
did not appeal to a United States District Court for review 
under section 8c(15)(B) of the act within 20 days after the 
determination, as required by that provision of the act, the 
determination is final. This position is bottomed upon Judge 
Bryant’s ruling denying the Government’s motion to dismiss 
in the court appeal by petitioner of the determination of Sep- 
tember 2, 1943. Respondent contends that since Judge Bryant 
held that the proceeding which led to that determination was 
an 8c(15) (A) proceeding, the law of the case is that the deter- 
mination of Februdry 17, 1945, under attack here, was also 
reached in an 8c(15)(A) proceeding. 


It seems to us that, while Judge Bryant’s opinion is not en- 
tirely clear, he ruled that the petitioner (1) was entitled to 
have an 8c(15) (A) proceeding with respect to the question as 
to whether the original determination in 1938 covered or should 
have covered payments to the petitioner on milk received at 
the Syracuse plant operated by its wholly-owned subsidiary 
and (2) that the proceeding, including a hearing, under section 
927.7(d) of the order, since it involved all questions as to the 
petitioner’s eligibility for payments, took on the nature of an 
8c(15) (A) proceeding in view of the petitioner’s statement or 
answer to the order to show cause why petitioner should not 
be disqualified from payments. The determination in issue 
here was made upon an application for qualification filed in 
1944 without the procedural steps preceding the determination 
that was before Judge Bryant. At any rate, we do not con- 
sider that the petitioner has had an 8c(15)(A) proceeding on 
the matter in issue. Indeed we have serious doubt that under 
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the act the matter is within the scope of such a proceeding.’ 
In view of the prolonged controversy, however, the failure of 
the parties to litigate this issue and respondent’s affirmation, 
in effect, that this is an action under section 8c(15) (A) of the 
act, we shall not dismiss the case for lack of jurisdiction. 


II 


Of course this is a review proceeding and our function here 
is not to decide ab initio whether the petitioner is entitled to 
the payments sought but whether the determination of February 
17, 1945, insofar as it disqualified petitioner from payments, 
is in accordance with law. 


Cooperative payments are made out of the producer-settle- 
ment fund, that is, out of funds which otherwise would be dis- 
tributed among all the producers participating in the pooling 
plan under the order. The payments are made for the per- 
formance of marketwide services. Grant v. Benson, 229 F.2d 
765 (D.C. Cir. 1955), cert. denied, 350 U.S. 1015 (1956). 


At the times for which the petitioner seeks cooperative pay- 
ments for market-wide services, March 1, 1941—June 30, 1944, 
the petitioner owed a debt to the Middletown Milk & Cream 
Company consisting of the unpaid balance of the purchase price 
for petitioner’s West Coxsackie plant which had been built by 
Middletown and the debt was secured by a mortgage upon the 
plant. At these times also petitioner had a supply contract with 
Middletown which provided that the entire unpaid balance of 
the debt would fall due if petitioner breached the supply con- 
tract. 

The supply contract in effect March 1, 1941, to July 1, 1943, 
provided that Middletown was to accept daily from the peti- 
tioner all milk received at petitioner’s West Coxsackie plant 
and was to pay, regardless of use, a Class I price for 90 per- 
cent of the average daily volume of milk received at Middle- 
town’s plant for the preceding months of October, November 
and December and a Class II-A price for the balance of the 
milk unless such milk was sold by Middletown under the Golden 
Guernsey trademark in which event it would be paid for as 
Class I. In addition, the only choice or option contained in this 


*Respondent does not plead or argue res adjudicata as to the cooperative payments in 
controversy herein on the basis of the dismissal of the court proceeding discussed in Finding 
of Fact 10. In any event, we would be in disagreement therewith for the reasons stated 
in the hearing examiner's report. 
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contract with respect to the receipt by Middletown of less than 
all the milk received at petitioner’s West Coxsackie plant was 
in the distributor, Middletown. 


The petitioner’s supply contract with Middletown was modi- 
fied effective July 1, 1943. Under the contract as modified 
Middletown was to buy all the milk received at petitioner’s 
West Coxsackie plant but Middletown was to use the milk in 
Class I (inside or outside the marketing area) and if Middle- 
town was unable to use any of the milk in Class I petitioner 
had the right to resell the milk to a purchaser who would do 
so. The modified contract also provided for “temporary diver- 
sion” of all or any of the milk purchased under the contract 
whenever such diversion is “. . . to the mutual advantage of 
the Distributor and the association, or in their judgments is to 
the advantage of producers generally. .. .” 


It seems clear that a lawful determination could be made 
that petitioner did not meet the required standards for co- 
operative payments with respect to milk received at its West 
Coxsackie plant August 1, 1941—June 30, 1943. The petitioner 
had contracted away its control over the disposition of the milk 
of its members and this contract provided for enforcement by 
making the entire balance of the indebtedness to the distributor 
fall due. The same conclusions apply to the milk petitioner 
caused to be delivered by members during March 1941 to Em- 
madine Farms, Inc. Section 927.7(e) (3) of the order prescribed 
payments on milk so delivered to the plant of another handler 
“.. . if, in addition to the other qualifications . . .” [emphasis 
supplied] an association met certain other requirements. Fail- 
ure to satisfy the conditions for payments on the milk received 
at the West Coxsackie plant results in failure to qualify on the 
milk caused to be delivered to Emmadine Farms, Inc. 


It is true that the supply contract was modified effective 
July 1, 1948, and that this same contract was in effect after 
July 1, 1944, when the petitioner was found qualified for pay- 
ments. Nevertheless while the modified contract required the 
milk to be used in Class I, the Class I usage by Middletown 
could be either inside or outside the marketing area and the 
standards for qualification at the time called in part for “. 
arranging for and supplying... in times of short supply Class I 
milk to the marketing area. ...” [Emphasis supplied.] More- 
over during this time, July 1, 19483—June 30, 1944, the pe- 
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titioner was still under financial obligation to Middletown. 
Although petitioner was qualified effective July 1, 1944, we do 
not consider that it was arbitrary or irrational, and therefore 
illegal, to determine that petitioner was not qualified for the 
period July 1, 1943—June 30, 1944, in view of the limitations 
upon its freedom of choice in the dispositions of its milk occa- 
sioned by the existence of both its financial obligation to Mid- 
dletown and the supply contract. We think that, in the light 
of the facts, the refusal to qualify petitioner for this period 
was reasonably related to the requirements for qualification set 
out in the order. 

We should observe too that the determination protested here 
was the decision upon a controversy extending over several 
years and that by the determination the petitioner succeeded 
in getting qualified to receive the payments commencing July 1, 
1944, on its West Coxsackie milk, and by the determination of 
March 6, 1945, it succeeded in obtaining payments on the milk 
received at the Syracuse plant operated by its wholly-owned 
subsidiary. The determination protested was issued February 
17, 1945. The petition herein, however, was not filed until July 
18, 1949, almost four and one-half years later, although pe- 
titioner was receiving the benefit of the part of the determina- 
tion in its favor and of the determination of March 6, 1945. 
If such a doctrine as laches or equitable estoppel is available 
for this kind of case, it would seem applicable here, particu- 
larly since the payments sought come out of a fund which is 
cleared monthly, except for certain reserves, and which should 
be kept as current as possible. 


ORDER 


In view of the foregoing, the relief requested by petitioner 
is denied and the petition is dismissed. 

Copies hereof shall be served upon the parties and the market 
administrator for Order No. 27, as amended. 


(No. 5446) 


In re WILBER E. OBERG, d/b/a OBERG DAIRY; JOHN J. BRENNY, 
CARL R. LEAF AND CARL H. LEAF, d/b/a CLARION DAIRY; AND 
J. HOWARD GEDDES, d/b/a BOND DAIRY. AMA Dockets Nos. 
105-1, 105-2 and 105-3. Decided May 22, 1958. 
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Application to Dismiss—Denial—Granting 


Application to dismiss parts of petitions denied as to (1) allegations of the 
petitions that the marketing area defined was noncontiguous and gerry- 
mandered to secure favorable producer vote in referendum, (2) allega- 
tions that producer referendum was conducted in private without check- 
ing or supervision by interested persons, and (8) allegations that 
findings in support of issuance of order dealing with petitioners’ activi- 
ties are not supported by evidence. Application granted as to immaterial 
and irrelevant allegations that milk orders under the act have not effectu- 
ated the statutory policy and that petitioners have paid prices to pro- 
ducers higher than prescribed by the order. 


Mason and Stone, of Mason City, Iowa, for petitioners. Messrs. John M. 
Durbin and Richard W. Merryman, for Agricultural Marketing Service. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PART OF PETITIONS 


These are three proceedings under Section 8c(15) (A) of the 
Agricultural Adjustment Act (1933), as amended and reenacted 
by the Agricultural Marketing Agreement Act of 1937 and 
subsequent amendments (7 U.S.C. 601 et seq.), instituted by 
practically identical petitions filed March 18, 1958. Each pe- 
titioner is a handler regulated under Order No. 105, issued 
under the act, which regulates the handling of milk in the 
North Central Iowa marketing area. On April 14, 1958, the 
Acting Deputy Administrator, Agricultural Marketing Service, 
United States Department of Agriculture, filed applications to 
dismiss part of each petition. An appropriate copy of each 
application to dismiss was served upon each petitioner April 
16, 1958, and petitioners filed statements in opposition thereto. 
The disputed paragraphs of the petitions are the same in each 
case and the proceedings are consolidated for the purpose of 
considering respondent’s applications to dismiss. 

Respondent first objects to the allegation contained in each 
petition that the disputed order is invalid as the marketing area 
defined therein is noncontiguous and a result of gerrymandering 
in an attempt to secure an area which would result in approval 
by producers in the producer referendum. Petitioners appear to 
imply by such allegation that the reason alleged therein for 
the marketing area as defined in the order constituted the sole 
basis for such marketing area definition. In other words, the 
contested subparagraph can be construed as contending that no 
valid basis or reason exists for the marketing area defined in 
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the order. Such an allegation is proper under section 8c(15) (A) 
of the act (7 U.S.C. 608c(15)(A)) and respondent’s applica- 
tions to dismiss should be denied at this time as to this sub- 
paragraph. 

Respondent next moves to dismiss the subparagraph in each 
petition that contends that the order is void in that “the tabu- 
lation of votes, the canvass of the election and the determination 
of eligible producers was done in private, without opportunity 
for interested persons to check or supervise as to disqualifica- 
tion of ballots.’ We do not believe that this subparagraph 
should be summarily dismissed at this preliminary stage of the 
proceeding. Similarly, we do not believe that dismissal is war- 
ranted at this time of the part of the petitions alleging that the 
findings in support of the issuance of the order dealing with 
petitioners’ activities are not supported by substantial evidence. 
Respondent, in his applications to dismiss, contends that the 
findings in support of the order were not specifically related to 
petitioners’ situations or practices and need not be so related. 
Whether the findings in support of the order are related to 
petitioners’ activities is a matter of proof and respondent has 
not accompanied his applications to dismiss with appropriate 
affidavits or documentary evidence substantiating this allegation 
of fact. More would be required before this part of the pe- 
titions could be dismissed at this early stage of the proceedings. 


Respondent’s further objections to the petitions, however, are 
meritorious. The recitation in the petitions of the alleged 
history under other marketing orders is irrelevant to a con- 
sideration of the legality of Order No. 105. Furthermore, these 
allegations contained in each petition appear to deny that other 
milk marketing orders issued pursuant to the act have effectu- 
ated the declared policy of the act. Such allegations are not 
properly before us and should be dismissed. In re Copiah 
Guernsey Dairy Cooperative, Inc., 16 A.D. 1193 (1957); In re 
Beatrice Foods Co., 15 A.D. 767 (1956), aff'd, Beatrice Foods 
Co. v. Benson (N.D. Okla., decided February 25, 1957), 16 A.D. 
177 (1957); In re Clover Leaf Dairy Company, 15 A.D. 339 
(1956). Cf. Pacific States Box & Basket Co. v. White, 296 U.S. 
176, 182 (1935). Also, the allegation contained in the petitions 
that each petitioner has paid higher prices for Class I milk than 
is provided for in the order is immaterial and should be dis- 
missed. 


Accordingly, the part of paragraph 8 commencing after the 
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semicolon in line 4 thereof and paragraph 9 of AMA Docket 
Nos. 105-1 and 105-8, and the part of paragraph 9 commencing 
after the semicolon in line 4 thereof and paragraph 10 of AMA 
Docket No. 105-2 are hereby dismissed. Petitioners may, how- 
ever, within 20 days following the service hereof upon them 
file amended petitions pursuant to section 900.52(c) (2) of the 
rules of practice (7 CFR 900.52(c) (2)). 


Copies hereof shall be served upon the parties, 


(No. 5447) 


In re H. SACKS & SONS, a partnership, and JULIUS SACKS. CEA 
Docket No. 80. Decided May 27, 1958. 


Violation of Reporting Provisions— 
Denial of Trading Privileges— 
Consent Order 


Respondents admitted violating the reporting requirements of the act and 
consented to an order denying them trading privileges on all contract 
markets for a 30-day period. 


Mr. Benjamin M. Holstein, for Commodity Exchange Authority. Respond- 
ents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. 1952 ed., Chapter 1), instituted by a 
complaint and notice of hearing issued under section 6(b) of 
the act (7 U.S.C. 1952 ed., § 9): on March 6, 1958, by the As- 
sistant Secretary of Agriculture. The complaint charges that 
the respondent partnership failed to submit reports concerning 
its transactions in potato futures on 34 occasions within a 
period of approximately five months, in violation of section 4i 
of the act (7 U.S.C. 1952 ed., § 6i) and sections 6.10, 6.11, 6.12, 
and 6.21 of the rules and regulations thereunder (17 CFR 
6.10, 6.11, 6.12, 6.21). The complaint alleges that these viola- 
tions were wilful because the respondents had previously been 
fully informed of the reporting requirements and had also 
been informed in writing that their continued delinquency in 
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connection with reporting requirements could result in formal 
action. 

No hearing has been held. On May 8, 1958, the respondents 
filed a document under section 0.4(b) of the rules of practice 
(17 CFR 0.4(b)), in which they admit the facts alleged in 
the complaint, waive hearing on the charges, and consent to 
the entry of the order hereinafter set forth. 


FINDINGS OF FACT 


1. Respondent H. Sacks & Sons was at all times material 
herein and is now a partnership with offices and principal place 
of business located at East Quogue, Long Island, New York. 
The said partnership enjoys membership trading privileges on 
the New York Mercantile Exchange. Respondent Julius Sacks 
was at all times material herein and is now a member of the 
respondent partnership, and controlled and was responsible 
for execution of the partnership transactions hereinafter de- 
scribed. The said Julius Sacks was at all times material herein 
a member of the New York Mercantile Exchange. 


2. The New York Mercantile Exchange has been at all 
times material herein and is now a duly designated contract 
market under the Commodity Exchange Act. 


3. On each day during the period from September 20, 1957, 
through February 12, 1958, the respondent partnership had a 
net short or net long open contract position in potato futures 
on the New York Mercantile Exchange which ranged from 25 
carlots to 57 carlots in a single future. By reason of the fact 
that such quantities were equal to or in excess of 25 carlots, 
said respondent partnership was in reporting status and was 
required to report to the Commodity Exchange Authority with 
respect to all transactions executed and all open contract posi- 
tions held for its account in all potato futures on all boards of 
trade (exchanges) during the said period, and with respect to 
all such transactions by reason of which said respondent’s 
position was reduced below reporting levels, as provided in 
section 4i of the Commodity Exchange Act (7 U.S.C. 1952 ed., 
§ 6i) and sections 6.10, 6.11, 6.12, and 6.21 of the rules and 
regulations thereunder (17 CFR, 6.10, 6.11, 6.12, 6.21). 


4. On thirty-four (34) business days within the period speci- 
fied in paragraph 3 hereof, while respondent partnership was 
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in reporting status as therein described, and on the business 
day immediately thereafter, February 13, 1958, when respond- 
ent’s position was reduced below 25 carlots, transactions in 
potato futures on the New York Mercantile Exchange were 
executed for its account, but said respondent partnership has 
failed and refused to report to the Commodity Exchange Au- 
thority with respect to such transactions, as required under 
the aforesaid provisions of the Commodity Exchange Act and 
the rules and regulations. 


5. On numerous occasions dating as far back as September 
23, 1948, and continuing up to October 8, 1957, officials of the 
Commodity Exchange Authority not only informed said re- 
spondent of the reporting requirements under the Commodity 
Exchange Act and regulations but also found it necessary to 
communicate with said respondent, in writing and by telephone, 
directing attention to respondent’s (a) failure to file reports 
required to show reportable transactions and positions in po- 
tato futures on contract markets; (b) filing of reports showing 
cumulative trades and positions for an entire month instead of 
filing a report for each day on which trades or transactions 
were made while in a reporting status, as required by the 
regulations; and (c) filing incorrect reports. Respondent part- 
nership was also informed in writing by the Administrator of 
the Commodity Exchange Authority of its delinquencies in sub- 
mitting reports, that such delinquencies were a continuing vio- 
lation of the law, and that continuing failure in this regard 
could result in the institution of formal proceedings directed 
toward denial of trading privileges on contract markets. On 
one occasion, respondent Julius Sacks wrote a letter to the New 
York office of the Commodity Exchange Authority with respect 
to the filing of daily reports. In the circumstances, respondents 
H, Sacks & Sons and Julius Sacks were fully aware of their 
obligations under the Commodity Exchange Act and the rules 
and regulations with respect to the filing of required reports, 
and that failure to submit such reports constituted a knowing 
and wilful violation of section 4i of the Commodity Exchange 
Act and sections 6.10, 6.11, 6.12, and 6.21 of the rules and 
regulations thereunder. 


CONCLUSIONS 


Section 4i of the Commodity Exchange Act provides as 
follows: 
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Sec. 4i. It shall be unlawful for any person to make any 
contract for the purchase or sale of any commodity for 
future delivery on or subject to the rules of any contract 
market unless such person shall report or cause to be 
reported to the properly designated officer in accordance 
with the rules and regulations of the Secretary of Agri- 
culture . . . (2) whenever such person shall directly or in- 
directly have or obtain a long or short position in any 
commodity or in any future of such commodity, equal to 
or in excess of such amount as shall be fixed from time to 
time by the Secretary of Agriculture... 


Section 6.10 of the rules and regulations provides as follows: 
Sec. 6.10 Persons holding or controlling open contracts 
of specified size; reports on Form 603. Every person who 
holds or controls open contracts in any one potato future 
on any one contract market which equal or exceed the 
amount fixed by the Secretary of Agriculture (in sec. 6.21 
hereof) for reporting purposes under section 4i(2) of the 
Commodity Exchange Act shall report to the Commodity 
Exchange Authority on Form 6038. Such report shall be 
made daily: ... 

With respect to potato futures, the amount fixed by the Sec- 
retary of Agriculture for reporting purposes under these pro- 
visions is 25 carlots (17 CFR 6.21). Other sections of the rules 
and regulations prescribe the time for filing reports and the 
information to be furnished (17 CFR 6.11, 6.12). 

The respondents have admitted the facts alleged in the com- 
plaint, which have been adopted as the findings of fact in this 
proceeding. It thus appears that they failed to file reports on 
35 occasions when they were required to do so. The failure to 
file complete, correct, and accurate reports when and as re- 
quired is contrary to and constitutes a violation of the pro- 
visions of the act and the regulations. The number of instances 
involved and the fact that the respondents were given prior 
warning justify the conclusion that these violations were wil- 
ful. The complainant has recommended that the stipulation 
which the respondents have submitted under section 0.4(b) 
of the rules of practice be accepted and that the order to which 
they have consented be issued. It is so concluded. 


ORDER 
Effective November 3, 1958, all contract markets shall refuse 
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all trading privileges to H. Sacks & Sons and Julius Sacks, for 
a period of thirty (30) days, such refusal to apply to all trad- 
ing done and positions held by them or either of them, and 
also to all trading done and positions held indirectly through 
persons owned or controlled by them or either of them, or 
otherwise. 

A copy of this decision and order shall be served on the 
respondents and on each contract market. 


(No. 5448) 


In re FRANK BROTHERS FEED & GRAIN COMPANY, RAYMOND F. 
Horn, J & O GRAIN COMPANY, JEROME TAYLOR COMPANY, 
AND PILLSBURY MILLS, INC. GS Docket No. 73. Decided 
May 7, 1958. 


Improper Loading of Cars— 
Publication of Findings 


As a result of improper loading, two carloads of grain were incorrectly 
certified to conform to a specified grade. 


Mr. Howard H. Woodworth, for Grain Division, Agricultural Marketing 
Service. Respondents pro se. Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 5 of the Grain Standards 
Act, (7 U.S.C. Sec. 77). Notices of hearing were sent to the 
five respondents on November 28, 1956, charging that two car- 
loads of bulk grain were sold by Frank Brothers Feed and 
Grain Company to Pillsbury Mills through the J & O Grain 
Company and the Jerome Taylor Company, which corn was 
represented and sold in interstate commerce as No. 2 yellow 
corn, whereas in fact the lower portion of the corn in each of 
said carloads was of a grade lower than No. 2 yellow corn. 

Oral hearing was held at Omaha, Nebraska, on December 
7, 1956. The Department was represented by Howard H. 
Woodworth of the Agricultural Marketing Service, Grain Di- 
vision. Harold Frank appeared and testified for Frank Brothers 
Feed and Grain Company. Robert L. Keyes appeared and tes- 
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tified for the J & O Grain Company. Jordan T. Ethans appeared 
and testified for Pillsbury Mills, Inc. Jerome Taylor appeared 
and testified for the Jerome Taylor Company. Inspector Ray- 
mond F. Horn appeared and testified in his own behalf. The 
testimony of nine additional witnesses was received, together 
with 66 documentary exhibits. Written briefs were submitted 
on behalf of the Government and on behalf of the Frank 
Brothers Feed and Grain Company. Proposed Findings of 
Fact, Conclusions and Order were prepared by Gilbert A. Horn, 
Presiding Officer and served upon the respondents. Respond- 
ents were offered opportunity to file exceptions. No exceptions 
have been filed. 


FINDINGS OF FACT 


1. Respondent Frank Brothers Feed and Grain Company 
is a partnership composed of Albert Frank, Edward Frank and 
Harold Frank and is engaged in the country grain elevator 
business at Echols, Minnesota. Respondent Raymond F. Horn 
of Omaha, Nebraska, is a Federally licensed grain inspector, 
employed by the Omaha Grain Exchange. Respondent J & O 
Grain Company is a grain dealer and broker with offices at 
Minneapolis, Minnesota, and Sioux City, Iowa. Respondent 
Jerome Taylor Company is a grain dealer and broker at Omaha, 
Nebraska. Respondent Pillsbury Mills is a corporation engaged 
in the milling and processing of grain at Council Bluffs, Iowa, 
and elsewhere. 


2. On or about September 19, 1956, Frank Brothers Feed & 
Grain Company contracted to sell to J & O Grain Company 
seven carloads of bulk corn to be priced on the basis of No. 2 
yellow corn at $1.29 per bushel, net track, for shipment from 
Echols, Minnesota, to Omaha, Nebraska. 


3. On or about September 19, 1956, in compliance with said 
contract, Frank Brothers Feed & Grain Company shipped seven 
carloads of bulk yellow corn from Echols, Minnesota, to the 
J & O Grain Company at Omaha, Nebraska. Included in said 
seven carloads were Car SP 96948 containing 130,000 pounds 
of bulk corn and Car MW 47656 containing 128,100 pounds of 
bulk corn. The corn in these two carloads was non-uniformly 
loaded, in that the upper portion of the grain therein was of a 
higher grade than the lower portion. 


4. At the time of shipment of said corn, official grades had 
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been established for shelled corn and, pursuant to Section 4 
of the Grain Standards Act, the shipper was required to have 
the corn inspected and graded by a licensed inspector, either 
at point of shipment, enroute, or at destination. 


5. On or about September 19, 1956, the J & O Grain Com- 
pany sold the seven carloads of corn, including Car SP 96948 
and Car NW 47656 to the Jerome Taylor Company to be priced 
on the basis of No. 2 yellow corn at $1.50 per bushel, f.o.b. 
Omaha. 


6. On or about September 19, 1956, the Jerome Taylor 
Company sold three of the seven carloads of corn, including 
Car SP 96948 and Car NW 47656 to Pillsbury Mills, Inc. to 
be priced on the basis of No. 2 yellow corn at $1.52 per bushel, 
f.o.b. Omaha. 


7. On or about September 25, 1956, the contents of Car 
SP 96948 and Car NW 47656 were sampled and graded at 
Omaha. The samplers using standard five-foot probes and tak- 
ing samples in accordance with the regulations and instructions 
under the Act, found both carloads to be uniformly loaded. The 
corn in the cars was loaded to a maximum depth of seven and 
eight feet, respectively, which was in excess of the maximum 
depth which could be reached and sampled by the standard 
probes. 


8. The samples were graded by Inspector Raymond F. Horn 
who certified the corn drawn from Car SP 96948 to be No. 2 
yellow corn and that drawn from Car NW 47656 to be No. 3 
yellow corn. 


9. On or about October 1, 1956, an appeal inspection of the 
corn in Car NW 47656 was ordered by the Frank Brothers 
Feed & Grain Company. New samples were drawn from the 
car and were found to be uniform in quality. At the time the 
samples were drawn, the depth of the corn in the car was 
found by the sampler to be 98 inches. The grade of the new 
sample was found to be No. 2 yellow corn. 


10. On or about October 1, 1956, Cars SP 96948 and NW 
47656 were placed at the Pillsbury Elevator, Council Bluffs, 
Iowa, for unloading. When the cars were partially unloaded, 
inferior quality grain was found in the lower portions of the 
loads. New inspections of the corn were requested by Pills- 
bury Mills, Inc. 
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11. On or about October 1, 1956, a sample was drawn from 
the 27,100 pounds of corn remaining in Car SP 96948. The 
sampler found that the corn was not uniform in quality but 
that the good portion of the load was so commingled with the 
defective portion that only an average sample could be taken. 
This sample was graded as No. 5 yellow corn, which grade 
was confirmed on appeal. 


12. On or about October 1, 1956, samples were drawn from 
the 77,000 pounds of corn remaining in Car NW 47656. The 
sampler found that the corn was not uniform in quality, in 
that 6/7ths of the load was good quality corn and 1/7th of 
the load, located at the bottom of the “A” end of the car was 
very inferior in quality. The better of the two samples was 
graded No. 2 yellow corn and the inferior portion of the corn 
was found to be sample grade with 20.3 percent total damage 
and musty odor. These grades were confirmed on appeal. 


13. The corn was paid for on the basis of the grades found 
in the reinspection of the corn on October 1, 1956. 


CONCLUSIONS 


The two carloads of corn involved in this case were found to 
contain two distinct qualities of grain. On the top of the loads 
good quality, low damage No. 2 grade yellow corn was found. 
Beneath the good corn, loaded next to the floors of the cars, 
was very inferior, high damage corn, grading No. 5 yellow 
corn in one car and sample grade musty in the other. 

The cars were loaded in such a way that the defective por- 
tions of the loads could not be reached by any standard probing 
method when samples were taken from the fully loaded cars. 
As a result, when official samples of the fully loaded cars were 
taken at Omaha, the corn was graded as No. 2 yellow in one 
and as No. 3 yellow in the other. An appeal inspection was 
made to the latter car and the grade was raised to No. 2 yellow 
corn. 

The presence of the defective corn in the cars was not dis- 
covered until unloading operations were begun by the ultimate 
purchaser of the corn, Pillsbury Mills. When the grain doors 
were removed from the cars, the presence of the defective grain 
was detected in the lower portions of the loads. A 20-inch grain 
door was replaced in the bottom of the doorway of each car 
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and the good corn was scraped off the tops of the loads. When 
enough corn was removed to permit a true sample to be taken 
of the bottom portions of the loads, a new inspection was 
ordered. In the course of this new sampling, the inspectors 
found a pocket of defective grain on the floor of the “A” or 
“no-brake” end of Car NW 47656, consisting of 11,000 pounds 
of sample grade corn showing 20.3 percent total damage. The 
remainder of the corn in the car graded No. 2 yellow corn. 
The corn in the lower portion of Car SP96948 had become so 
commingled in the unloading process that it was not possible 
for the grain sampler to segregate the good grain from the 
defective grain, although he testified that it was obvious to him 
that there were two distinct grades of grain in the car. There- 
fore, an average sample of the 27,100 pounds of corn remaining 
in the car was taken, which graded No. 5 yellow with 10.7 
percent total damage. 


The responsibility for the non-uniform loading of these car- 
loads of corn appears to be that of the Frank Brothers Feed 
and Grain Company. The subsequent owners of the two car- 
loads, that is the J & O Grain Company, the Jerome Taylor 
Company and the Pillsbury Mills, Inc. cannot be held respon- 
sible for the non-uniform loading, since they had no opportunity 
to know how the carloads were loaded at the time they bought 
and sold them. Further, no violation has been committed by 
Raymond F. Horn, the licensed inspector who made the initial 
inspections of the samples taken from the fully loaded cars. 
The evidence shows that his grading of the samples presented 
to him was correct and he had no opportunity to know that 
said samples did not represent the true quality of all of the 
grain in the carloads. 


Inasmuch as the grain involved was incorrectly certified to 
conform to a specified grade the findings based upon evidence 
taken at the hearing should be published. 

ORDER 
The Findings of Fact set out above shall be published. 
Copies hereof shall be served upon the parties. 
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When (No. 5449) 
taken 
ji In re ROBERT E. MERIDETH. P&S Docket No. 2306. Decided 
ere May 2, 1956. 
” or 
= Admission—Cease and Desist—Consent Order 
corn. Respondent admitted that he engaged in the business of buying and selling 
1e 80 livestock for his own occount in the name of another dealer at the stock- 


‘bl yard and respondent consented to the issuance of an order requiring 
81D1e j him to cease and desist from such violation. 


, eos | Mr. Earl L. Saunders, for Livestock Division, Agricultural Marketing Serv- 
ice. Respondent pro se. 
here- [ 
ining | Decision by Thomas J. Flavin, Judicial Officer 
10.7 
: PRELIMINARY STATEMENT 
car- | This is a disciplinary proceeding under the Packers and 
Feed | Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), here- 
car- | inafter referred to as the act. The order of inquiry and notice 


aylor | of hearing was filed on February 21, 1958 by the Director of 
pon- | the Livestock Division, Agricultural Marketing Service. Re- 
nity | spondent, a registered dealer, is charged with engaging in an 
ught | unfair and deceptive practice in violation of section 312(a) 
1 by | of the act (7 U.S.C. 218(a)). Respondent, by his answers, ad- 
\itial | mits the allegations in the order of inquiry and notice of hear- 
cars. ing, waives the right to an oral hearing, and consents to the 
nted | issuance of an order, with findings of fact, requiring him to 
that cease and desist from engaging in the practice complained of 
the and suspending his registration under the act for a period of 
| one month. 


d to 
ence | FINDINGS OF FACT 


' 1. The St. Louis National Stock Yards, National Stock 
| Yards, Illinois, hereinafter referred to as the stockyard, was 
_ at all times mentioned herein and now is a posted stockyard 
| subject to the provisions of the act. 


2. Respondent registered with the Secretary of Agriculture 
on May 26, 1953, as a dealer to buy and sell cattle for his own 
account at the stockyard. 


| 3. Respondent, at the stockyard, from on or about Sep- 
tember 14, 1956, until the date of the order of inquiry and 
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notice of hearing, engaged in the business of buying and selling 
livestock for his own account in the name of Joseph Walters, 
a registered dealer at the stockyard. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, 
which respondent has admitted, it is concluded that respondent 
has wilfully violated section 312(a) of the act (7 U.S.C. 
213(a)). 

Inasmuch as respondent has agreed to a settlement of this 
case upon a consent order basis and complainant has recom- 
mended that the order consented to by respondent be entered, 
the order will be issued. 





ORDER 


Respondent shall cease and desist from engaging in the un- 
fair and deceptive practice described in the Findings of Fact. 


Respondent’s registration under the act is suspended for a 
period of one month from the effective date of this order. 


This order shall become effective on the sixth day after 
service. Copies hereof shall be served upon the parties. | 





(No. 5450) t 

I 

In re M. T. WEEMS. P&S Docket No. 2302. Decided May 2,) , 
1958. ee 
Violation of Registration Requirements— : 


Cease and Desist—Consent Order 


Respondent admitted the charges set out in the complaint and consented 
to the issuance of an order requiring him to cease and desist from) sft 
engaging in the activities complained of. ir 

Mr. Earl L. Saunders, for Livestock Division, Agricultural Marketing Serv- at 
ice. Respondent pro se. i 


Decision by Thomas J. Flavin, Judicial Officer q 


i 
i 
PRELIMINARY STATEMENT | 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.) The| he 
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selling | order of inquiry and notice of hearing, filed by the Director 
alters, | of the Livestock Division, Agricultural Marketing Service, on 

January 29, 1958, charges respondent with violating sections 

303 and 312(a) of the act (7 U.S.C. 203, 213(a)) and sections 

201.10 and 201.29 of the regulations promulgated thereunder 
Fact, (9 CFR 201.1 et seq.). Respondent, by his answers, admits the 
yndent | allegations set forth in the order of inquiry and notice of hear- 
U.S.c.f ing and consents to the issuance, without oral hearing, of an 
order requiring him to cease and desist from the practices 
complained of in the order of inquiry and notice of hearing. 


: be Complainant has recommended that the order consented to by 
ba ol respondent be entered. 
FINDINGS OF FACT 
1. The St. Louis National Stock Yards, National Stock 
he Ul: Yards, Illinois, hereinafter referred to as the stockyard, was at 


Fact,| all times mentioned herein and now is a posted stockyard sub- 
‘| ject to the provisions of the act. 


for a 
er. 2. Respondent is registered with the Secretary of Agricul- 
afi ture as a member of a partnership doing business as Watkins 


Brothers, a market agency to render clearing services at the 
stockyard, and at all times hereinafter mentioned respondent 
was so registered. 


3. Respondent, during the years 1955, 1956, and 1957, at 

_ the stockyard, operated in a partnership, or split profits from 

_ buying and selling operations with Bernard Grewe, a registered 

May 2,) dealer at the stockyard, notwithstanding that respondent was 

' not registered with the Secretary of Agriculture under the act 

to so operate and had not furnished bond to cover such 
operations. 


4. Respondent, during the years 1955, 1956 and 1957, at the 
stockyard, operated in a partnership, or split profits from buy- 
ing and selling operations with John Grewe, a registered dealer 
at the stockyard, notwithstanding that respondent was not reg- 
istered with the Secretary of Agriculture under the act to so 
operate and had not furnished bond to cover such operations. 
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and 312(a) of the act and sections 201.10 and 201.29 of the 
regulations promulgated thereunder. 

Inasmuch as respondent has agreed to a settlement of this 
case upon a consent order basis, and complainant has recom- 
mended that the order consented to by respondent be entered, 
the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the un- 
fair and deceptive practices described in the findings of fact. 


This order shall become effective on the sixth day after 
service. Copies hereof shall be served upon the parties. 


(No. 5451) 


In re W. L. WILLIAMS, SR., W. L. WILLIAMS, JR., AND ARVILLA 
WILLIAMS, partners, d/b/a WILLIAMS PACKING AND STORAGE 
CoMPANY. P&S Docket No. 2312. Decided May 6, 1958. 


Packer—Cease and Desist—Consent Order 


Respondents consented to the issuance of an order requiring them to cease 
and desist from knowingly aiding and abetting employees or officers of 
registered market agencies in engaging in speculative dealer opera- 
tions in livestock. 


Mr. Jerome S. Ducrest, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. Edwin H. Pewett, of Washington, D. C., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 























This is a disciplinary proceeding under the Packers and | 


Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.). The 
complaint issued by the Director, Livestock Division, Agricul- 
tural Marketing Service, on February 20, 1958, charges re- 
spondents with various violations of the act and the regula- 
tions. In a stipulation filed on April 25, 1958, respondents 
admit that at all times mentioned in the complaint respondents 
did business as a packer under the act, agree to the jurisdiction 
of the Secretary in this matter, waive a hearing and the issu- 


oF of} tet 3 


Som CO cot 





' the 


this 
com- 
ered, 


» un- 
fact. 


after 


VILLA 
RAGE 


cease 
ers of 
opera- 


Serv- 


and 
The 


ricul- | 


s re- 
gula- 
dents 
dents 
iction 

issu- 


' 





W. L. WILLIAMS, SR., et al. 437 
Cite as 17 A.D. 436 


ance of a hearing examiner’s report, and consent to the issu- 
ance of an order requiring respondents to cease and desist 
from the practices complained of in the complaint. Complainant 
has recommended that the order agreed to in said stipulation 
be issued. 


FINDINGS OF FACT 


Respondents, during the year 1957, did business as a packer 
as that term is defined in the act. Their principal office and 
place of business during said year were, and they still are, in 
Miami, Oklahoma. 


CONCLUSIONS 


Section 202.5(b) of the Rules of Practice Governing Pro- 
ceedings under the Packers and Stockyards Act provides as 
follows: 


§ 202.5 Stipulations and consent orders... (b) Consent 
order. At any time after the issuance of the moving paper 
and prior to the hearing in any proceeding the Secretary, 
in his discretion, may allow the respondent to consent to 
an order. In so consenting, the respondent must submit, 
for filing in the record, a stipulation or statement in which 
he admits at least those facts necessary to the Secretary’s 
jurisdiction and agrees that an order may be entered 
against him. Upon a record composed of the complaint 
and the stipulation or agreement consenting to the order, 
the Secretary may enter the order consented to by the re- 
spondent, which shall have the same force and effect as an 
order made after oral hearing. 


The facts admitted by the respondents and set forth in the 
Findings of Fact are sufficient to subject them to the jurisdic- 
tion of the Secretary of Agriculture under the provisions of 
the above section. 


Inasmuch as respondents have agreed to a consent disposi- 
tion of this case and complainant has recommended that an 
order be issued requiring respondents to cease and desist from 
practices complained of as set forth in the stipulation, the 
order agreed to will be issued. 


ORDER 
Respondents shall cease and desist from knowingly (1) aid- 
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ing and abetting employees or officers of registered market 
agencies in engaging in speculative dealer operations in live- 
stock by honoring drafts drawn on respondents’ account or 
accepting checks issued by such market agencies in connection 
with the financing of such speculative livestock dealer opera- 
tions; and (2) accepting, in return for so aiding and abetting 
such employees or officers, special preferential credit privileges 
from registered market agencies in connection with respondents’ 
livestock purchases through such registered market agencies. 


This order shall become effective six days after service and 
copies hereof shall be served upon the parties. 


(No. 5452) 


In re HENRY MORLANG, INC. P&S Docket No. 2333. Decided 
May 13, 1958. 


Packer—False Grade Labeling—Cease and 
Desist—Consent Order 


Respondent admitted the violations charged and consented to the issuance of 
an order requiring it to cease and desist from misrepresenting the grade 
of its meat or meat products, 


Mr. Joseph E. Quin, for Livestock Division, Agricultural Marketing Serv- 
ice. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), here- 
inafter referred to as the act. The proceeding was instituted 
by a Complaint and Notice of Hearing filed on April 15, 1958, 
by the Director, Livestock Division, Agricultural Marketing 
Service, United States Department of Agriculture. Respondent 
was charged with engaging in and using unfair, unjustly dis- 
criminatory, and deceptive practices and devices in commerce, 
contrary to the provisions of section 202(a) of the act. 

Respondent, on May 5, 1958, filed an answer admitting the 
allegations alleged in the Complaint and Notice of Hearing, 
waiving the right to an oral hearing and the issuance of a 
hearing examiner’s report, and consenting to the issuance of 
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“an appropriate order, with findings of fact, requiring respond- 
ent to cease and desist from the practices complained of in the 
said Complaint and Notice of Hearing.” 


The officials of the Livestock Division have recommended, 
through their attorney, that such an order be issued. 


FINDINGS OF FACT 


1. At all times mentioned herein respondent was and now 
is a corporation doing business as a packer, as that term is 
defined in the act, at Parkersburg, West Virginia, and thus is 
subject to the provisions of the act. 


2. On or about November 13, 14, 15, 16 and 18, 1957, and 
at divers other times during the period of approximately six 
months prior to November 20, 1957, respondent engaged in and 
used an unfair, unjustly discriminatory, and deceptive practice 
and device in commerce, in that by imprinting and marking, 
with the term “Choice” or other grade term used under the 
meat grading regulations of the United States Department of 
Agriculture (7 CFR, Part 53), meat or meat products not so 
graded under said meat grading regulations, and selling said 
meat or meat products under the said term or terms, respondent 
imitated or simulated brands, stamps or grade identifying de- 
vices, or words, symbols or legends thereof, authorized, approved 
and used under said meat grading regulations, and used such 
imitations or simulations for the purpose of misrepresentation 
or deception. 


CONCLUSIONS 


Respondent, by reason of facts set out in paragraph 2 of the 
above Findings of Fact has violated section 202(a) of the act. 

Inasmuch as respondent has consented and the complainant 
has recommended that an order be issued that. will require re- 
spondent to cease and desist from the practices complained of 
in the Complaint and Notice of Hearing, the order will be 
issued, 


ORDER 


Respondent shall cease and desist from engaging in or using 
the unfair, unjustly discriminatory, and deceptive practices or 
devices set out in the Findings of Fact above. 
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This order shall become effective six days after service, and 
copies hereof shall be served upon the parties. 


(No. 5453) 


In re YOUNG & Stout, INc. P&S Docket No. 2332. Decided 
May 13, 1958. 


Packer—False Grade Labeling—Cease and 
Desist—Consent Order 


Respondent admitted the violations charged and consented to the issuance 


of an order requiring it to cease and desist from misrepresenting the 


grade of its meat or meat products. 


Mr. Joseph E. Quin, for Livestock Division, Agricultural Marketing Serv- 
ice. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and 


Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), here- | 
inafter referred to as the act. The proceeding was instituted | 
by a Complaint and Notice of Hearing filed on April 15, 1958, © 
by the Director, Livestock Division, Agricultural Marketing f 
Service, United States Department of Agriculture. Respondent | 
was charged with engaging in and using unfair, unjustly dis- | 
criminatory, and deceptive practices and devices in commerce, | 


contrary to the provisions of section 202(a). of the act. 


Respondent, on April 22, 1958, filed an answer admitting | 


the allegations alleged in the Complaint and Notice of Hearing, 


waiving the right to an oral hearing and the issuance of a [| 








hearing examiner’s report, and consenting to the issuance of | 


“an appropriate order, with findings of fact, requiring respond- | 


ent to cease and desist from the practices complained of in the 


said Complaint and Notice of Hearing.” 


The officials of the Livestock Division have recommended, | 


through their attorney, that such an order be issued. 


FINDINGS OF FACT 


1. At all times mentioned herein respondent was and now 
is a corporation doing business as a packer, as that term is 
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defined in the act, at 334 Traders Avenue, Clarksburg, West 
Virginia, and thus is subject to the provisions of the act. 


2. On or about October 3, 4, 5, 7, 8, 10, 11, 12 and 14, 
1957, and at divers other times during the period of approxi- 
mately a year prior to November 21, 1957, respondent engaged 
in and used an unfair, unjustly discriminatory, and deceptive 
practice and device in commerce, in that by imprinting and 
marking, with the term “Choice” or other grade term used 
under the meat grading regulations of the United States De- 
partment of Agriculture (7 CFR, Part 53), meat or meat 
products not so graded under said meat grading regulations, 
and selling said meat or meat products under the said term or 
terms, respondent imitated or simulated brands, stamps, or 
grade identifying devices, or words, symbols, or legends thereof, 
authorized, approved and used under said meat grading regu- 
lations, and used such imitations or simulations for the purpose 
of misrepresentation or deception. 


3. On or about November 18, 1957, respondent engaged in 
and used an unfair, unjustly discriminatory, and deceptive 
practice and device in commerce in that, for the purpose of 
selling as “Choice” a number of forequarters of beef which 
had been officially graded and marked as “U.S. Good” under 
the Federal Meat Grading regulations (7 CFR, Part 53), re- 
spondent defaced brands or stamps authorized, approved and 
used under said Federal meat grading regulations by super- 
imposing the brands or stamps of “Choice” over the brands 
or stamps of “U. S. Good” on said beef. 


CONCLUSIONS 


Respondent, by reason of facts set out in paragraphs 2 and 3 
of the above Findings of Fact has violated section 202(a) of 
the act. 

Inasmuch as respondent has consented and the complainant 
has recommended that an order be issued that will require 
respondent to cease and desist from the practices complained 
of in the Complaint and Notice of Hearing, the order will be 
issued. 


ORDER 
Respondent shall cease and desist from engaging in or using 
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the unfair, unjustly discriminatory, and deceptive practices or 
devices set out in the Findings of Fact above. 


This order shall become effective six days after service, and 
copies hereof shall be served upon the parties. 


(No. 5454) 


In re ARTHUR BERGER. P&S Docket No. 2299. Decided May 16, 
1958. 


Failure to Pay—Insolvency—Suspension 
of Registration—Default 


By failing to file an answer to the complaint, respondent admitted the alle- 
gations of the complaint. His registration is suspended for 90 days and 
thereafter until he demonstrates that he is no longer insolvent. 


Mr. Earl L. Saunders, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed January 8, 1958, 
by the Acting Director, Livestock Division, Agricultural Market- 
ing Service, United States Department of Agriculture. Respond- 
ent is registered with the Secretary as a market agency to buy 
livestock on a commission basis and as a dealer to buy and sell 
livestock for his own account at two posted stockyards and is 
charged with failing to pay for livestock purchased at a posted 
stockyard and with being insolvent. A copy of the complaint 
and a copy of the rules of practice were served upon respondent 
January 10, 1958. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
202.9 of the rules of practice (9 CFR 202.9), failure to file an 
answer would constitute an admission of the facts alleged in 
the complaint and, in effect, a waiver of oral hearing. Not- 
withstanding such notice, respondent has not filed an answer. 
The matter was referred to John Curry, Hearing Examiner, 
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Office of Hearing Examiners, United States Department of Ag- 
riculture, for the preparation of a report without further in- 
vestigation or hearing pursuant to section 202.9(c) of the rules 
of practice. The examiner filed a report March 31, 1958, recom- 
mending that respondent’s registration be suspended for a 
period of 90 days and thereafter until respondent demonstrates 
that he is no longer insolvent. No exceptions were filed to the 
examiner’s report. 


FINDINGS OF FACT 


1. Respondent, Arthur Berger, is registered with the Sec- 
retary under the act as a dealer to buy and sell livestock for 
his own account and as a market agency to buy livestock on a 
commission basis at the facilities of the Scioto Livestock Sales 
Company, Chillicothe, Ohio, and the Washington Court House 
Stock Yard, Washington Court House, Ohio, both of which 
were at all times mentioned herein posted stockyards subject 
to the provisions of the act. 


2. Respondent purchased livestock at the Washington Court 
House Union Stock Yard, Washington Court House, Ohio, and 
has failed to pay the stockyard approximately $12,000 due and 
owing by respondent for such livestock. 


3. Respondent is insolvent. 


CONCLUSIONS 


Failure to pay for livestock purchased constitutes an unfair 
practice in willful violation of section 312 of the act (7 U.S.C. 
213). See, eg., In re Howard Webb, 14 A.D. 661 (1955); 
In re Charles B. Dale, 11 A.D. 844 (1952). Respondent should 
be ordered to cease and desist from such practice. Respondent 
is insolvent within the meaning of the Act of Congress approved 
July 12, 1943 (7 U.S.C. 204). Respondent’s registration should 
be suspended for a period of 90 days and thereafter until re- 
spondent demonstrates that he is no longer insolvent, as recom- 
mended by complainant. See, ¢.g., August Schaeffler, 14 A.D. 
658 (1955); In re Vernon Meeks, d/b/a Wister Livestock Auc- 
tion, 12 A.D. 338 (1953). 


ORDER 


Respondent shall cease and desist from failing to pay for 
livestock which he purchases. 
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Respondent’s registration is suspended for a period of 90 
days and thereafter until such time as he shall demonstrate 
that he is no longer insolvent. At the request of respondent, 
when he makes such a showing, a supplemental order will be 
issued in this proceeding terminating this suspension after the 
90-day period. 


This order shall become effective on the sixth day after 
service hereof upon respondent and copies hereof shall be 
served upon the parties. 


(No. 5455) 


In re W. O. GOODWIN. P&S Docket No. 2298. Decided May 16, 
1958. 


Violation of Registration Requirements— 
Cease and Desist—Default 


Respondent’s failure to answer the complaint constitutes an admission of 
the violations alleged. He is ordered to cease and desist from engaging 
in dealer or market agency activities without being registered under 
the act. 


Mr. Joseph E. Quin, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed January 15, 1958, 
by the Director, Livestock Division, Agricultural Marketing 
Service, United States Department of Agriculture. Respondent 
is charged with numerous violations of the act and the regu- 
lations issued thereunder (9 CFR 201.1 et seq.), including en- 
gaging in business as a market agency and dealer at posted 
stockyards under the act without registering with the Secretary 
or maintaining an appropriate bond to cover such operations. 
A copy of the complaint and a copy of the rules of practice 
were served upon respondent January 20, 1958. 


At the time of service of the complaint, respondent was 
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notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
202.9 of the rules of practice (9 CFR 202.9), failure to file an 
answer would constitute an admission of the facts alleged in 
the complaint and, in effect, a waiver of oral hearing. Notwith- 
standing such notice, respondent has not filed an answer. The 
matter was referred to John Curry, Hearing Examiner, Office 
of Hearing Examiners, United States Department of Agricul- 
ture, for the preparation of a report without further investi- 
gation or hearing pursuant to section 202.9(c) of the rules of 
practice. The examiner filed a report April 15, 1958, recom- 
mending that respondent be ordered to cease and desist from 
engaging in business as a dealer and market agency at posted 
stockyards without being registered and bonded and from 
engaging in additional practices in violation of the act. No 
exceptions were filed to the examiner’s report. 


FINDINGS OF FACT 


1. The Oklahoma National Stock Yards, Oklahoma City, 
Oklahoma, and the Union Stock Yards, Omaha, Nebraska, were 
at all times mentioned herein posted stockyards subject to the 
provisions of the act. 


2. Respondent, W. O. Goodwin, is an individual whose busi- 
ness address is Livestock Exchange Building, Oklahoma Na- 
tional Stock Yards, Oklahoma City, Oklahoma. 


3. During the period January 12 through October 25, 1956, 
respondent, while engaged in business as a dealer as defined 
in the act, purchased 367 head of cattle in 27 separate trans- 
actions and sold 355 head of cattle in 44 separate transactions 
for his own account at the stockyards without being registered 
with the Secretary as a dealer under the act and without fur- 
nishing a bond to cover such dealer operations. 


4. During the period September 4 through November 1, 
1956, respondent, while engaged in business as a market agency 
as defined in the act, purchased 149 head of cattle in 12 sepa- 
rate transactions on a commission basis at the Oklahoma Na- 
tional Stock Yards, Oklahoma City, Oklahoma, without being 
registered with the Secretary as a market agency under the 
act and without furnishing a bond to cover such market agency 
operations. 
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5. Respondent, in certain of the transactions referred to in 
Finding of Fact 8 and in all the transactions referred to in 
Finding of Fact 4, caused the W. H. May Livestock Commission 


Company, Oklahoma City, Oklahoma, a registered dealer and | 


market agency under the act, and other market agencies and 
dealers so registered to make false and incorrect entries with 
respect to the ownership of the livestock in the accounts of sale 
and invoices involved in such transactions. Copies of such false 
and incorrect accounts of sale and invoices were made a part 
of the accounts and records of the W. H. May Livestock Com- 
mission Company and the other dealers and market agencies. 
Respondent cleared his dealer and market agency transactions 
through the books and records of the May Company. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 
4, respondent has violated sections 303 and 312(a) of the act 
(7 U.S.C. 203 and 218(a)) and sections 201.10 and 201.29 of 
the regulations issued thereunder (9 CFR 201.10 and 201.29). 
See, e.g., In re John Christmas, 15 A.D. 1218 (1956). By rea- 
son of the facts set forth in Finding of Fact 5, respondent has 
violated sections 312(a) and 401 of the act (7 U.S.C. 213(a) 
and 221) and also section 402 thereof (7 U.S.C. 222), which 
incorporates and makes a part of the act section 10 of the 
Federal Trade Commission Act (15 U.S.C. 50). Respondent 
should be ordered to cease and desist from engaging in the 
unfair, unjustly discriminatory and deceptive practices found 
herein, as recommended by complainant. 


ORDER 


Respondent shall cease and desist from engaging in business 
as a dealer and market agency as posted stockyards without 
being registered and bonded as required by the act, as amended 
and supplemented, and the regulations issued thereunder. Re- 
spondent shall also cease and desist from engaging in the prac- 
tices set forth in Finding of Fact 5. 


This order shall become effective on the sixth day after serv- 
ice hereof upon respondent. 


Copies hereof shall be served upon the parties. 
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(No. 5456) 


In re JOHN TARPOFF, ALEXANDER TARPOFF, VASIL TARPOFF, AND 
JON TARPOFF, doing business as TARPOFF PACKING COMPANY. 
P&S Docket No. 2310. Decided May 22, 1958. 


Packer—Improper Buying Operations—Cease 
and Desist—Consent Order 


Respondents admitted the violations charged and consented to an order re- 
quiring them to cease and desist from the practices complained of. 


Mr. Earl L. Saunders, for Livestock Division, Agricultural Marketing Serv- 
ice. Respondents pro se. 


| Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.). The 
complaint and notice of hearing issued by the Director, Live- 
stock Division, Agricultural Marketing Service, on February 
12, 1958, charges respondents with wilfully violating section 
202 of the act (7 U.S.C. 192) and section 201.70 of the regu- 
lations issued under the act (9 CFR 201.70). Respondents by 
their answers admit the allegations of the complaint and notice 
of hearing, waive the right to an oral hearing and to the report 
of the examiner, and consent to the issuance of an appropriate 
order, with findings of fact, requiring respondents to cease and 
desist from the practices complained of. The officials of the 
Livestock Division have recommended, through their attorney, 
that such an order be issued, 


FINDINGS OF FACT 


1. Respondents were at all times mentioned herein, and now 
are partners, doing business as Tarpoff Packing Company, and 
a packer as that term is defined in the act. 


2. The St. Louis National Stock Yards, National Stock 
Yards, Illinois, hereinafter referred to as the stockyard, was 
at all times mentioned herein, and now is a posted stockyard 
subject to the provisions of the act. 


3. Respondents, during the last seven months of 1956 and 


during 1957 failed to conduct their buying operations at the 
stockyard in competition with, and independently of, dealers 
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similarly engaged at the stockyard, in that respondents engaged 
in purchasing livestock for their own account while during the 
same period of time respondents had an agreement, understand- 
ing or arrangement with a dealer, namely, Orville E. Madorin, 
whereby he engaged in purchasing livestock at the stockyard 
for respondents at an agreed buying charge or commission of 
one dollar per head. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, it is 
concluded that respondents have wilfully violated section 202 
of the act and section 201.70 of the regulations issued under 
the act. 


Inasmuch as respondents have agreed to a consent disposi- 
tion of this case, and complainant has recommended that the 
order consented to by respondents be issued, the order will 
be issued. 


ORDER 


Respondents shall cease and desist from violating the act 
and the regulations in the manner set forth in the Findings of 
Fact. 


This order shall become effective on the sixth day after serv- 
ice and copies hereof shall be served upon the parties. 





(No. 5457) 


In re ORVILLE E. MADORIN, doing business as MADORIN CATTLE 
CoMPANY. P&S Docket No. 2309. Decided May 26, 1958. 


Improper Buying Operations—Cease and 
Desist—Consent Order 





Respondent admitted engaging in improper buying operations and consented 
to the issuance of a cease and desist order. 


Mr. Earl L. Saunders, for Livestock Division, Agricultural Marketing Serv- 
ice. Messrs. Lew W. Mason and R. E. Costello, Jr., of East St. Louis, 
Illinois, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The order 
of inquiry and notice of hearing was filed on February 21, 1958, 
by the Director of the Livestock Division, Agricultural Market- 
ing Service. Respondent, a registered dealer, is charged with 
violating section 312(a) of the act (7 U.S.C. 213(a), section 
201.70 of the regulations issued under the act (9 CFR 201.70), 
and section 10 of the Federal Trade Commission Act (15 
U.S.C. 50), which section is incorporated in and made a part 
of the Packers and Stockyards Act, 1921, by virtue of the 
provisions of section 402 of the latter act (7 U.S.C. 222). 
Respondent by his answers admits all the allegations set forth 
in the order of inquiry and notice of hearing except those set 
forth in paragraph IV thereof, which he denies, and upon the 
condition that the allegations of paragraph IV are stricken, 
waives the right to an oral hearing and to the report of the 
examiner, and consents to the issuance of an appropriate order 
requiring him to cease and desist from continuing the other 
violation complained of. Paragraph IV charges the respondent 
with making an incorrect entry in his annual report filed with 
the Department for the year 1954. Complainant has informed 
us that it appears from further investigation that respondent 
is entitled to prevail on this particular issue, and therefore, 
complainant recommends that the allegations in paragraph IV 
be dismissed. Complainant also recommends that the order 
consented to by respondent be issued. 


FINDINGS OF FACT 


1. The St. Louis National Stock Yards, National Stock 
Yards, Illinois, hereinafter referred to as the stockyard, was 
at all times mentioned herein, and now is, a posted stockyard 
subject to the provisions of the act. 


2. Respondent is registered with the Secretary of Agricul- 
ture as a dealer to buy and sell cattle for his own account at 
the stockyard, and at all times mentioned herein respondent 
was so registered. 


3. Respondent, during the last seven months of 1956 and 
during 1957, failed to conduct his buying operations at the 
stockyard in competition with, and independently of, packers 
similarly engaged at the stockyard, in that during such period 
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of time respondent engaged in purchasing livestock for his own 
account while during the same period of time respondent had 
an agreement, understanding or arrangement with Tarpoff 
Packing Company, a packer, whereby respondent engaged in 
purchasing livestock at the stockyard for Tarpoff Packing 
Company at an agreed buying charge or commission of one 
dollar per head. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, it is 
concluded that respondent has violated section 312(a) of the 
act and section 201.70 of the regulations. 


Respondent has agreed to a consent disposition of this case 
and complainant has recommended that the charge in para- 
graph IV of the order of inquiry and notice of hearing be dis- 
missed, and that the order consented to be issued. The order 
will be issued. 


ORDER 


Respondent shall cease and desist from violating the act and 


the regulations in the manner set forth in the Findings of 
Fact. 


The allegations in paragraph IV of the order of inquiry and 
notice of hearing are dismissed. 


This order shall become effective on the sixth day after its 
service and copies hereof shall be served upon the parties. 


(No. 5458) 


In re MARKET AGENCIES AT ST. LOUIS NATIONAL STOCK YARDS. 
P&S Docket No. 388. Decided May 26, 1958. 


Continuation of Rates and Charges 


Since the parties are agreed, the order of May 1, 1956, is continued in effect 
to and including June 30, 1958. 


Mr. Joseph E. Quin, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 e¢ seq.). 

The respondents are now operating under an order issued 
on May 1, 1956 (15 A.D. 548), authorizing respondents to 
assess the current schedule of rates and charges to and in- 
cluding May 31, 1958. 

On May 21, 1958, a petition was filed, by telegram, on behalf 
of respondents, requesting that the current schedule of rates 
and charges be continued in effect for a period of 30 days, 
pending filing of a petition for modification of such rates and 
charges. Prior to the issuance of the order of May 1, 1956, 
notice of the petitions therefor was published in the Federal 
Register, and, although interested persons were afforded an 
opportunity to be heard in the matter, no interested person 
notified the Hearing Clerk of a desire to be heard. Inasmuch 
as the present petition does not involve an increase of rates 
and charges lawfully prescribed by the Secretary or any rates 
and charges for services not heretofore covered by order, it is 
found that further notice and public procedure on this order 
are unnecessary. 

The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer recommending that the petition 
for extension of the order of May 1, 1956, be granted and that 
such order be continued in effect to and including June 30, 1958. 


Since the parties are agreed, the order of May 1, 1956, is 
continued in effect to and including June 30, 1958, unless 
changed by further order before the latter date. 


This order shall become effective on June 1, 1958, and copies 
hereof shall be served upon the parties. 


(No. 5459) 


In re DaviD J. SMITH et al. P&S Dockets Nos. 2212, 2215, 
2216, and 2217. Decided May 27, 1958. 


Sheep Market—Corrective Measures— 
Dismissal 


As a result of corrective measures taken by respondents to improve the 
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sheep market at the stockyard, the conditions complained of have been 
remedied and therefore the complaints are dismissed. 






Mr. Lowell E. Miller, for Livestock Division, Agricultural Marketing Serv- 
ice. Messrs. Joseph O. Parker and L. Alton Denslow, of Washington, 
D. C., and Messrs. Lee J. Quasey, Norman J. Barry, and John Paul 
Stevens, of Chicago, Illinois, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 











ORDER OF DISMISSAL 


This is a consolidation of four proceedings under the Packers 
and Stockyards Act, 1921, as amended and supplemented (7 
U.S.C. 181 et seq.), instituted by complaints filed May 18, 1956, 
by the Director, Livestock Division, Agricultural Marketing 
Service, United States Department of Agriculture. Respondents 
are registered with the Secretary under the act as market 
agencies or dealers to buy and sell sheep at the Union Stock 
Yards, Chicago, Illinois. In brief, it is alleged in each of the 
complaints that a relationship existed between certain market 
agencies and dealers at the stockyard which resulted in a failure 
on the part of the market agencies to render reasonable selling 
services in connection with the sale of sheep on a commission 
basis. It is further alleged that such relationship between re- 
spondent market agencies and dealers resulted in a lack of 
competitive selling which operated to the detriment of livestock 
producers. 


On January 30, 1957, a formal meeting, attended by repre- | 
sentatives of all respondents and the complainant, was held in 
Chicago, Illinois, before the Judicial Officer. The purpose of [| 
this meeting was to discuss and to consider proposed consent 
dispositions of the proceedings which would correct the basic 
cohditions leading to the alleged violations. On May 10, 1957, 
an order was issued (16 A.D. 407) dismissing the proceedings 
as to 21 respondents who had amended their registrations to | 
delete therefrom the selling of sheep on a commission basis. 
The order of May 10, 1957, also provided that with respect to 
the respondents continuing in the sheep business at the stock- 
yard the proceedings be held in abeyance until November 30, 
1957, after which time complainant would recommend that the 
proceedings be dismissed as to such respondents if a report 
filed in these proceedings by complainant’s District Supervisor 
at Chicago showed that the practices complained of had been 
corrected. On February 12, 1958, complainant’s District Super- 
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visor filed his report and some of the respondents filed state- 
ments in response thereto. On May 8, 1958, complainant filed 
a recommendation that the proceedings be dismissed as the 
report of the District Supervisor shows that the practices com- 
plained of have been eliminated or substantially corrected re- 
sulting in a marked improvement in sheep selling methods at 
the stockyard. While the report indicates that two of the re- 
spondents have not changed their methods of operations in all 
respects, complainant states in his recommendation that he does 
not believe that further action in these proceedings is necessary 
in view of the general corrective measures which have been 
taken and the apparent desire of the parties to improve the 
sheep market at the stockyard. Complainant also states that 
he is of the opinion that further corrective action can best be 
taken in a new proceeding if such action is necessary. 

In view of complainant’s recommendation and the fact that 
the basic conditions resulting in the alleged violations have 
been substantially remedied, it is concluded that an order should 
be issued dismissing these proceedings, as recommended by 
complainant. 

Accordingly, the complaints are hereby dismissed as to the 
remaining respondents in these proceedings. 

This order shall become effective on the 10th day after serv- 
ice hereof upon respondents and copies hereof shall be served 
upon the parties. 


DISMISSAL—COMPLAINANT’S MOTION TO DISMISS GRANTED 


(No. 5460) 


P&S Docket No. 2184. Dismissed May 9, 1958, by Thomas J. 
Flavin, Judicial Officer. 


(No. 5461) 


P&S Docket No. 2276. Dismissed May 18, 1958, by Thomas J. 
Flavin, Judicial Officer. 
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DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 5462) 


P&S Docket No. 2314. Dismissed May 15, 1958, by Thomas J. 
Flavin, Judicial Officer. 


(No. 5463) 


P&S Docket No. 2315. Dismissed May 15, 1958, by Thomas J. 
Flavin, Judicial Officer. 


(No. 5464) 


In re HERBERT M. ABRAHAMSON AND HARVEY E. ZIMMERMAN, 
trading as HERB ABRAHAMSON & COMPANY. PACA Docket 
No. 7205. Decided May 1, 1958. 


Accounting—Accounts and Records—Suspension 


of License—Consent Order 


Respondent admitted the violations charged in the complaint and consented 
to a 90-day suspended suspension of its license. 


Mr. John C. Chernauskas, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by a complaint dated April 10, 1958, by the 
Chief, Regulatory Branch, Fruit and Vegetable Division, Agri- 
cultural Marketing Service, United States Department of Ag- 
riculture. It is alleged in the complaint that respondent repeat- 
edly and flagrantly violated sections 2 and 9 of the act by 
failing or refusing truly and correctly to account and make full 
payment promptly on consignment transactions and failing to 
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keep proper accounts and records. Suspension of respondent’s 
license was recommended. 

A copy of the complaint was personally served upon respond- 
ent. Respondent filed an answer dated April 15, 1958 in which 
it admitted all the allegations of the complaint and in which 
each partner consented to the issuance, without further pro- 
cedure, of an appropriate order providing for the suspension 
of respondent’s license for a period of 90 days, such suspension 
to be held in abeyance and not to become effective unless the 
respondent again violated the act within three years from the 
effective date of the order. 

On April 16, 1958, the Department, through the Chief, Regu- 
latory Branch, Fruit and Vegetable Division, consented to the 
issuance of such an order. 


FINDINGS OF FACT 


1. Respondent is a partnership consisting of Herbert M. 
Abrahamson and Harvey E. Zimmerman, doing business as 
Herb Abrahamson & Company, whose business address is 133 
Dock Street, Philadelphia, Pennsylvania. 


2. Pursuant to the licensing provisions of the act, license 
No. 158042 was issued to respondent on May 31, 1955. This 
license is presently in effect and is next subject to renewal on 
May 31, 1958. 


3. On or about February 2, 1955, and during the approxi- 
mate period from January 2, 1957 through August 28, 1957, 
respondent received on consignment 26 shipments of perishable 
agricultural commodities in interstate commerce. Respondent 
sold the commodities, rendered accountings to the consignors 
for less than the correct amounts due, and paid them such 
lesser amounts. 


4. During the period February 1955 through August 1957, 
respondent failed to keep such accounts, records and memoranda 
as would fully and correctly disclose all transactions involved 
in its business. 


5. Each of the partners in respondent firm was responsible 
in whole or in part for the violations of the act set forth herein. 


CONCLUSIONS 
By reason of the facts set forth in Findings of Fact 3 and 4, 
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respondent repeatedly and flagrantly violated section 2 of the 
act (7 U.S.C. 499b), section 9 of the act (7 U.S.C. 499i) and 
section 46.15 of the regulations issued thereunder (7 CFR 
46.15). 

Respondent filed an answer dated April 15, 1958, which was 
signed by each member of the respondent partnership. In this 
answer, respondent admitted the allegations of the complaint 
and requested that its license be suspended under the con- 
ditions outlined in the Preliminary Statement. Complainant, 
after taking into consideration the fact that respondent made 
satisfactory settlements with the consignors, has consented to 
and recommended the issuance of such an order. Accordingly, 
pursuant to section 46.27(b) of the rules of practice, such an 
order shall be issued. 


ORDER 

Respondent’s license is hereby suspended for a period of 90 
days, such suspension to be held in abeyance and not become 
effective unless respondent shall be found, after opportunity 
for hearing, to have, within three years from the effective date 
of this order, again violated the act or the regulations issued 
thereunder. 

This order shall become effective eleven days after the date 
hereof. 


Copies of this order shall be served upon the parties. 


(No. 5465) 


In re FRANK BIANCHI AND FRANK PAUL BIANCHI, doing busi- 
ness as FRANK BIANCHI & SON. PACA Docket No. 7256. 
Decided May 1, 1958. 


Incorrect Accounting—Restitution—Suspension 
of License—Consent Order 


Respondent admitted the violations charged in the complaint and consented 
to a 60-day suspended suspension of its license. 


Mr. John C. Chernauskas, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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Cite as 17 A.D. 456 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by a complaint filed April 18, 1958, by the 
Chief, Regulatory Branch, Friut and Vegetable Division, Agri- 
cultural Marketing Service, United States Department of Ag- 
riculture. It is alleged in the complaint that respondent repeat- 
edly and flagrantly violated section 2 of the act and suspension 
of respondent’s license was recommended. 


A copy of the complaint was personally served upon respond- 
ent. Respondent filed an answer April 23, 1958, in which it 
admitted all the allegations of the complaint and in which each 
partner consented to the issuance, without further procedure, 
of an order providing for the suspension of respondent’s license 
for a period of 60 days, such suspension to be held in abeyance 
and not to become effective unless the respondent again vio- 
lated the act within two years from the effective date of the 
order. On April 23, 1958, the complainant consented to the 
issuance of such an order. 


FINDINGS OF FACT 


1. Respondent is a partnership consisting of Frank Bianchi 
and Frank Paul Bianchi, doing business as Frank Bianchi & 
Son, whose address is 732 Quincy Street, Vineland, New Jersey. 


2. Pursuant to the licensing provisions of the act, license 
No. 137796 was issued to respondent on January 28, 1952. This 
license is presently in effect and is next subject to renewal 
on January 28, 1959. 


38. During the period March 27, 1957, through October 30, 
1957, respondent, while acting as a broker or agent, purchased 
for and on behalf of L. Polito & Son, 28 lots of perishable 
agricultural commodities in interstate commerce and invoiced 
or charged L. Polito & Son $268.46 in excess of the prices it 
paid for the produce, plus its brokerage. 


4. During the period April 3, 1957, through June 17, 1957, 
respondent, while acting as a broker or agent, purchased for 
and on behalf of Pastan & Morelli, Inc., Boston, Massachusetts, 
51 lots of perishable agricultural commodities in interstate 
commerce and invoiced or charged Pastan & Morelli, Inc., 
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$1,820.36 in excess of the prices it paid for the produce, plus | 
its brokerage. 


5. During the period February 15, 1957, through October | 
30, 1957, respondent entered into joint account contracts with 
the New England Fruit & Produce Co., Providence, Rhode | 
Island, under which respondent was to purchase various perish- | 
able agricultural commodities and then account to the New | 
England Fruit & Produce Co. for the actual prices paid for | 
said produce and to share equally the profits and losses sus- 
tained on the sale of said produce, whereas, when accounting 
to its joint account partner for the perishable agricultural 
commodities purchased in interstate commerce pursuant to the | 
contracts, respondent overstated the cost of the 51 lots of pro- [ 
duce it purchased in the amount of $797.78. 


6. Each of the partners in respondent firm was responsible | 
in whole or in part for the violations of the act set forth herein. | 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, | 
respondent repeatedly and flagrantly violated section 2 of the 
act (7 U.S.C. 499b). 

Respondent filed an answer dated April 18, 1958, which was | 
signed by each member of the respondent partnership. In this | 
answer, respondent admitted the allegations of the complaint 
and requested that its license be suspended under the conditions | 
outlined in the Preliminary Statement. Complainant, after tak- | 
ing into consideration the fact that respondent made satis- | 
factory settlements with the dealers involved, has consented to | 
and recommended the issuance of such an order. f 


ORDER 

Respondent’s license is hereby suspended for a period of 60 | 
days, such suspension to be held in abeyance and not become 
effective unless respondent shall be found, after opportunity 
for hearing, to have, within two years from the effective date | 
of this order, again violated the act. 

This order shall become effective 11 days after the date 
hereof. 

Copies of this order shall be served upon the parties. 





























, plus f 


tober | 
with | 
Rhode | 
erish- | 
New : 
d for | 
3 sus- | 
inting 


Itural 


oO the | 
pro- [ 


nsible | 


erein. 


Fact, 
f the 


1 was — 


1 this 


Dlaint | 
itions | 
> tak- | 
satis- | 


ed to 


of 60 | 
come | 


unity 


date | 


date 


CHARLESTON PRODUCE DISTRIBUTORS v. BECKER 459 
Cite as 17 A.D. 459 


(No. 5466) 


CHARLESTON PRODUCE DISTRIBUTORS v. BECKER FRUIT & PRO- 
DUCE Co. PACA Docket No. 6873. Decided May 2, 1958. 


Failure to Submit Evidence—Dismissal 


Complainant submitted no evidence in support of the allegations of the 
complaint. For lack of proof, the complaint is dismissed. 


Mr. James B. Heyward, of Charleston, South Carolina, for complainant. 
Mr. Joseph S. Ayoub, of Boston, Massachusetts, for respondent. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on August 3, 1956, com- 
plainant seeks to recover $3,371.20, the alleged purchase price 
of 3 truckloads of cabbage said to have been sold and delivered 
to respondent during the month of April 1956. Complainant is 
a partnership composed of I. Meltzer and Son and William 
Augustus Boyle, doing business as Charleston Produce Dis- 
tributors, whose address is Post Office Box 226, Charleston, 
South Carolina. 


On August 9, 1956, a copy of the Department’s report of 
investigation was served upon complainant’s attorney. On the 
same day, respondent was served with a copy of the formal 
complaint and a copy of the report of investigation. Respond- 
ent’s answer to the complaint was filed on September 20, 1956, 
and contained a request for oral hearing. Respondent denies 
that he is indebted to complainant and denies that he has vio- 
lated section 2 of the act. Respondent is an individual, Sidney 
Becker, doing business as Becker Fruit & Produce Co., whose 
address is 296 Boston Market Terminal Building, Boston, Mas- 
sachusetts. At the time of the alleged transactions, respondent 
was licensed under the act. 


An oral hearing was scheduled at Boston, Massachusetts, on 
February 15, 1957. On February 12, 1957, the presiding officer 
received a letter from respondent’s attorney advising that he 
would not be present at the hearing, and that respondent was 
willing to submit his case on the merits of his answer. There- 
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after, the shortened method of procedure provided for in sec- 
tion 47.20 of the rules of practice was followed. Pursuant to 
this procedure, complainant was given time to file a verified 
opening statement in support of the complaint. 


Complainant has failed to file an opening statement and failed 
to submit evidence in support of the allegations of the complaint. 
The only evidence before us is the report of investigation. In 
the face of the denials contained in respondent’s answer, the 
file does not contain sufficient evidence to constitute a prima 
facie case in favor of complainant and against respondent. 
For lack of proof, the complaint filed herein should be and is 
hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 5467) 


W & S PACKING COMPANY v. AMERICAN BROKERAGE CORPORA- 
TION. PACA Docket No. 7244. Decided May 2, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Mr. T. C. Curry, Grower-Shipper Vegetable Association of Central Califor- 


nia, Salinas, California, for complainant. Mr. Albert D. McCollum, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on January 3, 1958. 
Complainant seeks an award of reparation in the amount of 
$1,536, which is alleged to be due in connection with the sale 
by complainant to respondent of one carload of lettuce on or 
about July 8, 1957. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on February 27, 1958. On that same date a copy of 
the report of investigation was served upon complainant. 
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At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Gino Sbrana, 
Henry Sbrana, and Joseph Nucci, doing business as W & S 
Packing Company, whose address is P. O. Box 747, Salinas, 
California. 


2. Respondent, American Brokerage Corporation, is a cor- 
poration whose address is 38 Chatham Road, Short Hills, New 
Jersey. At the time of the transaction involved herein respond- 
ent was licensed under the act. 


3. On or about July 8, 1957, in the course of interstate 
commerce, complainant sold to respondent one carload of Heads 
Up Brand lettuce consisting of 640 cartons at $2.25 per carton, 
f.o.b. Salinas, California, plus 15 cents per carton for cooling, 
or a total price of $1,536. 


4. On or about July 8, 1957, complainant shipped lettuce 
meeting the specifications of the foregoing contract, from 
Salinas, California, to respondent at Newark, New Jersey, in 
car PFE 44527. Respondent accepted the lettuce. 


5. The total amount due in connection with the sale of the 
carload of lettuce is $1,536, no part of which has been paid 
by respondent to complainant. 


6. The formal complaint was filed on January 3, 1958, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay to complainant the purchase price 
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of the carload of lettuce is a violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of 
$1,536, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall | 
pay to complainant, as reparation, $1,536, with interest there- | 
on at the rate of 5 percent per annum from August 1, 1957, | 
until paid. ; 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5468) 


WAHL & COMPANY v. BECKER FRuIT & PropucE Co. PACA | 
Docket No. 6863. Decided May 2, 1958. : 


: Failure to Submit Evidence—Dismissal 


Since complainant failed to submit any evidence in support of the allega- 
tions of the complaint, the complaint is dismissed. 


Complainant pro se. Mr. Joseph S. Ayoub, of Boston, Massachusetts, for 
respondent. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on July 17, 1956, com- 
plainant seeks to recover $730.25, the alleged purchase price 
of a carload of lettuce said to have been sold and delivered to 
respondent in March 1956. Complainant is an individual, Martin 
Conrad Wahl, doing business as Wahl & Company, whose ad- 
dress is P. O. Box 1460, El Centro, California 


A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon re- 
spondent on July 27, 1956. A copy of the report of investiga- 
tion was served upon complainant on July 30, 1956. Respond- 
ent’s answer to the complaint was filed on August 27, 1956, 
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and contained a request for oral hearing. Respondent neither 
admits nor denies the material allegations of the complaint, 
admitting only the identity of the parties and that respondent 
at the time of the alleged transaction was licensed under the 
act. Respondent is an individual, Sidney Becker, doing busi- 
ness as Becker Fruit & Produce Co., whose address is 296 
Boston Market Terminal Building, Boston, Massachusetts. 


An oral hearing was scheduled at Boston, Massachusetts, on 
January 25, 1957. However, postponement of the hearing was 
requested by complainant and the case was again set down for 
hearing at Boston, Massachusetts, on April 26, 1957. On 
February 19, 1957, the presiding officer was notified by re- 
spondent’s attorney that respondent would not be present at 
the hearing and would not contest the matter further beyond 
the scope of the answer filed by respondent. Thereafter, the 
shortened method of procedure provided for in section 47.20 
of the rules of practice was followed. Pursuant to this pro- 
cedure, complainant was given time to file a verified opening 
statement in support of the complaint. 


Complainant has failed to file an opening statement and failed 
to submit evidence in support of the allegations of the com- 
plaint. The only evidence before us is the report of investiga- 
tion. The file does not contain sufficient evidence to constitute 
a prima facie case in favor of complainant and against re- 
spondent. For lack of proof, the complaint filed herein should 
be and is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 5469) 


THE LOUIE COMPANY v. R & M PRODUCE, INC. PACA Docket 
No. 7247. Decided May 9, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. Albert D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on February 14, 1958. 
Complainant seeks an award of reparation in the amount of 
$942.85, which is alleged to be the unpaid balance due in con- 
nection with the sale by complainant to respondent of two 
truckloads of mixed fruits and vegetables during September 
1957, 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on March 4, 1958. A copy of the report of inves- 
tigation was served upon complainant on March 7, 1958. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Walter Louie, doing busi- 
ness as The Louie Company, whose address is 1015 South Wall 
Street, Los Angeles 15, California. 


2. Respondent, R & M Produce, Inc., is a corporation whose 
address is Post Office Box 433, Cortez, Colorado. At the time 
of the transactions involved herein, respondent was licensed 
under the act. 


3. During the month of September 1957, in the course of 
interstate commerce, complainant sold to respondent two truck- 
loads of mixed fruits and vegetables for a total price, includ- 
ing buyer, loading, inspection, and icing charges, of $1,427.91, 
f.o.b. Los Angeles, California. 


4. During the month of September 1957, complainant de- 
livered to respondent the two truckloads of mixed fruits and 
vegetables at Los Angeles, California. Respondent transported 
the shipments to the State of Colorado in its own trucks. Re- 
spondent accepted the shipments and on October 1, 1957, gave 
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complainant two checks totaling $1,427.91, as full settlement 
of the account. Both checks were returned by the bank to 
complainant marked “Insufficient Funds.” Subsequently, re- 
spondent paid to complainant $485.06 on account, leaving a 
balance due and owing of $942.85, no part of which has been 
paid to complainant by respondent. 


5. The formal complaint was filed on February 14, 1958, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the balance due 
in connection with the sale of the two truckloads of mixed 
fruits and vegetables is a violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of 
$942.85, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $942.85, with interest there- 
on at the rate of 5 percent per annum from November 1, 1957, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5470) 


In re SAMUEL SIMON PETRO. PACA Docket No. 6928. Decided 
May 12, 1958. 


Prior Order Vacated—Application for 
License Granted 


On the basis of evidence received at the reopened hearing, it is concluded 
that respondent’s application of July 5, 1955, was invalidly denied. The 
order of July 12, 1957, is vacated, and respondent’s application for a 
license is granted. 
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Mr. Champe T. Broaddus, for complainant. Mr. Joseph W. Cash, of Houston, 
Texas, for respondent. Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING PRIOR ORDER 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 19380, as amended (7 U.S.C. 499a et seq.), an 
order was issued July 12, 1957 (16 A.D. 705), denying re- 
spondent’s application of December 7, 1956, for a license under 
the act as a commission merchant, dealer or broker to engage 
in the business of handling fresh and frozen fruits and vege- 
tables in interstate and foreign commerce. On July 26, 1957, 
respondent filed a petition for reconsideration of the order of 
July 12, 1957, and complainant filed an answer to the petition 
August 20, 1957. Respondent filed a reply to complainant’s 
answer August 28, 1957. 


Respondent’s application for a license was denied in the 
order of July 12, 1957, primarily due to his engaging in busi- 
ness knowingly as a commission merchant, dealer or broker 
without a valid license in many transactions over an extended 
period of time beginning July 7, 1955. A license, No. 152903, 
had been issued to respondent, trading as Sam Petro Tomato 
Company, for the period of one year effective July 6, 1954. On 
July 5, 1955, respondent submitted an application for a license 
and the required license fee to a representative of complainant 
at Houston, Texas. 

In his petition for reconsideration respondent contended for 
the first time in this proceeding that the application of July 5, 
1955, was for renewal of an existing license and that, pursuant 
to the operation of section 9(b) of the Administrative Pro- 
cedure Act (5 U.S.C. 1008(b)), such license continued in effect 
and could not be revoked or annulled by the refunding of the 
license fee to him. While there was some reference in the 
record to the application of July 5, 1955, the evidence therein 
was insufficient to determine the nature of such application, 
the facts surrounding its filing and the legal consequences 
thereof. By order dated September 4, 1957 (16 A.D. 901), the 
proceeding was remanded to the hearing examiner with in- 
structions to reopen the hearing for the purpose of obtaining 
additional evidence with respect to the application of July 5, 
1955. A reopened hearing was held November 18, 1957, at 
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Houston, Texas. After the reopened hearing, the parties filed 
briefs and the matter is before us on the basis of the reopened 


record, 

The evidence adduced at the reopened hearing shows that 
respondent’s application of July 5, 1955, was treated as an 
application for a new license since respondent applied for a 
license in the name of Petro Produce Service whereas the 
existing license was in the name of Sam Petro Tomato Com- 
pany. Section 46.18 of the regulations issued under the act 
(7 CFR 46.13) provides that “...In case the business is 
conducted in a name different from that shown on the license, 
a new license is required.” Therefore, under the regulations, 
the application of July 5, 1955, was an application for a new 
license and did not require automatic renewal of an existing 
license. 

It appears, however, as contended by respondent, that re- 
spondent’s then existing license, that is, license No. 152903, 
continued in effect after July 6, 1955, until his application for 
a new license had been finally determined by the Department, 
pursuant to section 9(b) of the Administrative Procedure Act 
(5 U.S.C. 1008(b)) which provides that “. ..In any case in 
which the licensee has, in accordance with agency rules, made 
timely and sufficient application for a renewal or a new license, 
no license with reference to any activity of a continuing nature 
shall expire until such application shall have been finally de- 
termined by the agency.” [Emphasis supplied.] Cf. Pan-At- 
latic Steamship Corp. v. Atlantic Coast Line Railroad Co., 353 
U.S. 486 (1957). See S. Rep. No. 752, 79th Cong., 2d Sess. 
25 (1945) ; H.R. Rep. No. 1980, 79th Cong., 2d Sess. 40 (1956) ; 
92 Cong. Rec. 2158, 5654 (1946). See also Attorney General’s 
Manual on the Administrative Procedure Act, pp. 91-92 (1947). 


“Section 9(b) of the Administrative Procedure Act is a di- 
rection to the various agencies. By its terms there must be a 
license outstanding; it must cover activities of a continuing 
nature; there must have been filed a timely and sufficient ap- 
plication to continue the existing operation; and the application 
for the new or extended license must not have been finally 
determined.” Pan-Atlantic Steamship Corp. v. Atlantic Coast 
Line Railroad Co., supra at 439. By his application of July 5, 
1955, respondent was attempting to continue a long-existing 
business as a produce dealer and, consequently, license No. 
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152903 remained in force and effect by operation of law until 
final action was taken upon the application of July 5, 1955. 


Section 4(d) of the Perishable Agricultural Commodities Act, 
1930, as amended (7 U.S.C. 499d(d)), requires that if after 
investigation the Secretary believes that an applicant for a 
license should be refused such a license, the applicant “shall 
be given an opportunity for hearing within sixty days from 
the date of the application to show cause why the license 
should not be refused.” Respondent’s application for a license 
was received by complainant’s representative at Houston, Texas, 
July 5, 1955, and at Washington, D. C., July 12, 1955, and 
instead of affording respondent an opportunity for hearing 
within sixty days from either date, complainant, by a letter 
dated August 3, 1955, returned this application to respondent 
and informed him that a second application could be filed. 
Complainant stated in such letter that he felt justified in ques- 
tioning the fitness of respondent to obtain a license pursuant 
to section 4(d) of the act. However, no formal complaint was 
then filed and respondent was not given an opportunity for 
hearing within the statutory period on such application, that 
is, the application of July 5, 1955. Complainant’s action was 


not authorized by the act or the regulations issued thereunder 
and was contrary to statutory requirements. In re LaRosa To- 
mato Distributors, Inc., 16 A.D. 449 (1957); Anonymous De- 
cision, 4 A.D. 127 (1942). See also section 3(a) of the Ad- 
ministrative Procedure Act (5 U.S.C. 1002(a)). 


In our order of July 12, 1957, it was found that respondent 
had, in at least 60 separate transactions during the approxi- 
mate period July 6, 1955, through January 27, 1956, engaged 
in the business of handling fresh and frozen fruits and vege- 
tables in interstate and foreign commerce without a valid and 
effective license under the act and this finding was the primary 
reason for denying respondent’s application for a license. On 
the basis of the reopened record, however, it is apparent that 
respondent had a license, No. 152903, pursuant to section 9(b) 
of the Administrative Procedure Act at least until August 3, 
1955, when his application to do business as Petro Produce 
Service was returned to him, or August 6, 1955, allowing three 
days for the letter of August 3, 1955, to reach respondent at 
Houston, Texas. Several of the transactions referred to in the 
order of July 12, 1957, occurred during the period July 7 
through August 6, 1955. In addition, the procedure adopted 
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by complainant in returning respondent’s application was un- 
authorized and contrary to statutory requirements. If such 
requirements had been followed, respondent would have clearly 
been licensed by virtue of section 9(b) of the Administrative 
Procedure Act during most if not all of the period July 7, 1955, 
through January 27, 1956, pending the outcome of a proceeding 
under section 4(d) of the act. It might be argued, and com- 
plainant so contends, that even though respondent’s application 
of July 5, 1955, may have been invalidly denied and returned 
to him, respondent operated without a license as a result there- 
of in violation of section 3(a) of the act (7 U.S.C. 499c(a). 
Even if we assumed this to be the case,‘ respondent should 
not now be denied a license due to violations resulting, in part, 
from the unauthorized actions of the licensing authorities. 


In view of the foregoing, the order of July 12, 1957, is hereby 
vacated and the license applied for by respondent shall be 
issued.? 

Copies hereof shall be served upon the parties. 


This order shall become effective on the 11th day after 
service hereof upon complainant. 


(No. 5471) 


FRUIT DISTRIBUTING COMPANY, INC. v. L. T. MALONE COMPANY. 
PACA Docket No. 7142. Decided May 13, 1958. 


Failure to Deliver—Damages 


Respondent, by failing to make delivery, breached the contract and is liable 
for the amount of damages sustained by complainant. 


Complainant pro se. Mr. Earl G. Strohl, of Phoenix, Arizona, for respond- 
ent. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 


1But see section 3(a) of the Administrative Procedure Act (5 U.S.C. 1002(a)). 

The Dash and Kenworthy transaction set forth in Findings of Fact 2 and 3, respectively, 
of the order of July 12, 1957, are insufficient to alter this conclusion. Therefore, it is un- 
necessary to consider respondent’s motion to receive certain documents in evidence herein 
with respect to such transactions. 
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cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). By formal complaint filed on August 30, 1957, com- 
plainant seeks to recover damages allegedly sustained by reason 
of respondent’s failure to deliver a truckload of mixed vege- 
tables pursuant to a contract of purchase and sale entered 
into by the parties on February 18, 1957. 


A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon re- 
spondent on September 24, 1957. A copy of the report of in- 
vestigation was served upon complainant on September 23, 
1957. Respondent filed an answer on October 14, 1957, in 
which he admits all the material allegations of the complaint 
except the allegations that he failed, neglected and refused to 
deliver in accordance with the contract, and that he violated 
section 2 of the act. Respondent denies liability to complainant 
in any amount. 


Since the amount claimed is under $500, the issues were 
submitted under the shortened method of procedure provided 
for in section 47.20 of the rules of practice. Pursuant to such 
procedure, complainant requested that the verified complaint 
with attached exhibits be considered as its opening statement. 


Respondent filed an answering statement on February 19, 1958. 
Complainant filed a statement in reply on March 7, 1958. 


FINDINGS OF FACT 


1. Complainant, Fruit Distributing Company, Inc., is a cor- 
poration whose address is P. O. Box 210, Mobile, Alabama. 


2. Respondent is an individual, Lafayette T. Malone, doing 
business as L. T. Malone Company, whose address is P. O. Box 
568, Phoenix, Arizona. At the time of this transaction, re- 
spondent was licensed under the act. 


8. On or about February 18, 1957, in the course of interstate 
commerce and by oral contract, respondent sold to complainant 
a truckload of mixed vegetables consisting of 15 crates parsley 
at $3.30 per crate, 10 crates green onions at $5.05 per crate, 
10 crates endive at $3.10 per crate, and 575 to 600 50-pound 
sacks U.S. No. 1, small to medium green cabbage at $1.15 per 
sack, plus top ice, f.o.b. Phoenix, Arizona. Shipment was to be 
on February 19, 1957, from Phoenix, Arizona, by truck be- 
longing to J. W. Ashley. 
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4. The contract was negotiated by Montgomery Brokerage 
Company, Mobile, Alabama. The broker issued a Standard 
Memorandum of Sale on February 18, 1957, and forwarded a 
copy to each party. 


5. Later in the day on February 18, respondent notified the 
broker that the weather was threatening and he might not be 
able to load the cabbage the following morning. On February 
19, respondent notified the broker that it was raining and he 
would not be able to load cabbage. Upon arrival of complain- 
ant’s truck about 9 A.M. February 19, respondent failed to 
load the cabbage specified in the contract and the truck pro- 
ceeded to Holtville, California, where a replacement load of 
cabbage was obtained, at 20 cents per bag more than the 
contract price. 

6. The formal complaint was filed on August 30, 1957, 
which was within 9 months after accrual of the cause of action 
herein alleged. 7 


CONCLUSIONS 
Complainant claims damages in the amount of the difference 


between the contract price of the cabbage and the price com- 
plainant was required to pay for a replacement shipment, plus 
back-haul or freight charges incurred when the truck returned 
to Holtville for the replacement load of cabbage. Respondent 
contends that he was excused from making delivery because 
of the bad weather and that he cannot be held responsible for 
an act of God. Respondent says complainant was notified that 
delivery could not be made in plenty of time to have prevented 
the truck driver from making the trip from Los Angeles to 
Phoenix to load the shipment. 


The contract in this case was unconditional and unqualified, 
as shown by the Standard Memorandum of Sale. If respondent 
had wanted to protect himself against the contingency of ad- 
verse weather, he could have done so by inserting in the con- 
tract the words “weather permitting’, or some similar language. 
In Broderick Wood Products Co. v. United States, 195 F.2d 
433 (10th Cir. 1952), the court said that, “it is well settled 
that where one voluntarily enters into a positive agreement 
binding himself absolutely to perform a lawful and possible 
act within a specified time, he is not relieved of that duty or 
absolved from liability for failure to fulfil the covenant by a 
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subsequent impossibility of performance caused by an act of 
God.” See also Kaleel Bros., Inc. v. Earl J. Harrison, 16 A.D. 
1175. Under the contract, it was respondent’s duty to go into 
the open market if necessary and obtain the cabbage to enable 
him to fulfil his part of the contract. Respondent says there 
was no Arizona cabbage available and he was therefore pre- 
vented from obtaining cabbage to fulfil the contract. This con- 
tention is without merit. The contract did not specify Arizona 
cabbage. If complainant could obtain a replacement load of 
cabbage, obviously respondent could have obtained cabbage 
with which to fill the contract. 


Respondent also takes the position that since the broker and 
complainant were notified well in advance of the time when the 
truck driver left Los Angeles to pick up the shipment at Phoe- 
nix that there was a possibility respondent might not be able 
to load cabbage on February 19 due to rain, complainant could 
have prevented the driver from making the trip. For this 
reason, respondent claims he should not be required to pay the 
back-haul charges for returning to Holtville to pick up the 
replacement load. Complainant states that both complainant 
and the broker endeavored to contact J. W. Ashley, owner of 
the truck, at Raleigh, Mississippi, after being notified that re- 
spondent might not make delivery in accordance with the con- 
tract, but that they were unable to reach him. Complainant 
states that neither it nor the broker knew where to contact the 
driver of the Ashley truck on the West Coast, as Mr. Ashley 
was his own dispatcher. The record shows that the truck ar- 
rived at Phoenix about half an hour after complainant received 
positive notification that shipment would not be made. We 
think complainant should not be required to bear the additional 
expense incurred by the return trip to Holtville necessitated by 
respondent’s failure to make delivery at the time and place 
specified in the contract. It is undisputed that complainant did 
what it could to inform the owner of the truck of the situation 
as reported to it by the respondent, and the fact that the 
trucker could not be located does not shift liability for respond- 
ent’s breach of contract to complainant’s shoulders. It is con- 
cluded that respondent’s failure to make delivery in accordance 
with the contract was in violation of section 2 of the act, and 
that complainant is entitled to damages resulting from respond- 
ent’s failure to deliver. 


According to the Department’s Market News Reports, only 
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one car of cabbage and one car by truckloads were shipped 
out of Phoenix on February 18, 1957. On the 19th, only two 
cars by truckloads were shipped out. No price quotations are 
given for U.S. No. 1 green cabbage on those dates, probably 
due to the light supply. However, the Imperial Valley in Cali- 
fornia, of which Holtville is one source of supply, had a steady 
supply of cabbage. On February 19, 50-pound wire-bound crates 
of cabbage sold for $1.50 in the Imperial Valley. Complainant 
paid $1.35 for the 50-pound sacks of cabbage purchased in re- 
placement, which would appear to be a reasonable price for cab- 
bage in sacks. In this case, complainant’s damage is the differ- 
ence between the contract price of $1.15 per sack and the $1.35 
per sack paid for the replacement purchase. He loaded 549 
sacks on the replacement shipment, for which he paid $741.15. 
Under the contract, complainant would have paid $631.35 for 
549 sacks of cabbage, or a difference of $109.80. To this figure 
should be added the cost of the trip from Phoenix to Holtville 
and back, a distance of about 480 miles. At 20 cents per mile, 
this amounted to $96, or total damages sustained by complain- 
ant of $205.80. Complainant should be awarded reparation in 
the latter amount, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, the sum of $205.80, 
with interest thereon at the rate of 5 percent per annum from 
March 1, 1957, until paid. 

The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


(No. 5472) 


CHRISTENSEN BROS. v. HECHT PRODUCE COMPANY. PACA Docket 
No. 6817. Decided May 14, 1958. 


Petition for Reconsideration—Dismissal 


The order of April 10, 1958, is supported by the evidence and the law appli- 
cable thereto. Respondent’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 





474 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 17 A.D. 474 


ORDER DISMISSING PETITION FOR RECONSIDERATION 

This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). On April 10, 1958, an order was issued awarding 
reparation to complainant against respondent in the amount 
of $2,240, with interest, and dismissing respondent’s counter- 
claim. A copy of this order was served upon respondent on 
April 12, 1958. Respondent filed a petition for reconsideration 
on April 21, 1958, which was within the 10-day period allowed 
by section 47.24 of the rules of practice. In accordance with 
that section, the timely filing of the petition automatically 
operated to set aside the order pending final action on the 
petition. 

Upon reconsideration of the order of April 10, 1958, we find 
that all the matters set forth in respondent’s petition were 
thoroughly analyzed and considered at the time of issuance of 
such order. In our opinion, that order is supported by the 
evidence and by the law applicable thereto. Accordingly, re- 
spondent’s petition is hereby dismissed without prior service 
upon complainant. 

The reparation awarded in the order of April 10, 1958, shall 


be paid within 30 days from the date hereof. 
This order shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5473) 


WILLIAM KROEMER & SONS, INC. v. BECKER FRUIT & PRODUCE 
Co. PACA Docket No. 6919. Decided May 14, 1958. 


Failure to Pay—Inadequate Defense 


Since respondent submitted no evidence in support of the allegations in his 
answer, respondent is ordered to pay to complainant the amount re- 
quested. 


Complainant pro se. Mr. Joseph S. Ayoub, of Boston, Massachusetts, for re- 
spondent. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agri- 
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cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on October 17, 1956, com- 
plainant seeks to recover $715, the alleged purchase price of a 
truckload of potatoes sold and delivered to respondent in Sep- 
tember 1956. 

A copy of the complaint and a copy of the report of inves- 
tigation made by the Department were served upon respondent 
on November 5, 1956. On the same date, a copy of the report 
of investigation was served upon complainant. Respondent filed 
an answer to the complaint on November 28, 1956, in which 
he alleges that the potatoes were not of the grade, quality and 
condition agreed upon, that they were not in merchantable 
condition, and that respondent was damaged as a result of said 
inferior quality 4nd condition. 


In his answer, respondent requested an oral hearing to be 
held at Boston, Massachusetts. Thereafter, respondent waived 
an oral hearing and rested his case upon the answer filed in 
the proceeding. Accordingly, the shortened method of pro- 
cedure provided for in section 47.20 of the rules of practice 
was followed. Under this procedure, complainant requested 
that the verified complaint and exhibits previously submitted 
be considered as its opening statement. Respondent did not file 
an answering statement. 


FINDINGS OF FACT 


1. Complainant, William Kroemer & Sons, Inc., is a cor- 
poration whose address is Route 25, Riverhead, New York. 


2. Respondent is an individual, Sidney Becker, doing busi- 
ness as Becker Fruit & Produce Co., whose address is 296 Bos- 
ton Market Terminal, Boston, Massachusetts. At the time of 
this transaction, respondent was licensed under the act. 


3. On or about September 4, 1956, in the course of inter- 
state commerce and by oral contract, complainant sold to re- 
spondent a truckload of U.S. No. 1, Size A, potatoes at an 
agreed price of $1.10 per 50-lb. bag, delivered Boston, Massa- 
chusetts, for a total contract price of $715. 


4. Complainant shipped by truck on September 4, 1956, 
from loading point in the State of New York, to respondent 
at Boston, Massachusetts, the kind, quality, grade, and size 
potatoes called for by the contract. 
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5. Upon arrival at destination, respondent accepted the po- 
tatoes in compliance with the contract, but has failed to pay 
the agreed purchase price, or any part thereof. There is due 
and owing to complainant from respondent the sum of $715. 


6. A formal complaint was filed on October 17, 1956, which 
was within 9 months after accrual of the cause of action herein 
alleged. 


CONCLUSIONS 


Respondent’s defense as set forth in his answer to the com- 
plaint is unsubstantiated and, therefore, is not entitled to con- 
sideration. No evidence was submitted by respondent in sup- 
port of his claim that the potatoes were not in accordance with 
the agreement between the parties or that they were un- 
merchantable upon arrival. 


Respondent’s failure to pay complainant promptly the agreed 
purchase price of the potatoes in controversy is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $715, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, the sum of $715, with 
interest thereon at the rate of 5 percent per annum from Oc- 
tober 1, 1956, until paid. 


The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


(No. 5474) 


BERNIE SELIGMAN v. J. H. PEARLMAN Co., INC. PACA Docket 
No. 7258. Decided May 15, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 
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Mr. Robert L. Fleischer, of Wellsville, New York, for complainant. Mr. 
John F. Miller, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on January 9, 1958. 
Complainant seeks an award of reparation in the amount of 
$1,276.80, which is alleged to be the total purchase price of three 
truckloads of potatoes sold by complainant to respondent during 
May 1957. 

A copy of the report of investigation prepared by the De- 
partment and a copy of the formal complaint were served 
upon respondent on March 10, 1958. A copy of the report of 
investigation was served upon complainant on the same date. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Nowithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Bernie Seligman, whose 
address is Whitesville, New York. 


2. Respondent, J. H. Pearlman Co., Inc., is a corporation 
whose address is 216 Hudson Avenue, Rochester, New York. 
At the time of the transactions involved herein, respondent was 
licensed under the act. 


3. During the month of May 1957, in the course of inter- 
state commerce, complainant sold to respondent three truck- 
loads of potatoes for a total price of $1,276.80, delivered 
Rochester, New York. 


4. During the month of May 1957, complainant shipped 
three truckloads of potatoes from Gold, Pennsylvania, to re- 
spondent at Rochester, New York. Respondent accepted the 
shipments. 
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5. The total purchase price of the three truckloads of po- 
tatoes is $1,276.80, no part of which has been paid to com- 
plainant by respondent. 

6. The formal complaint was filed on January 9, 1958, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the total 
amount due in connection with the three truckloads of potatoes 
is in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $1,276.80, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,276.80, with interest 
thereon at the rate of 5 percent per annum from July 1, 1957, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5475) 


Troy H. CripBp & Sons, INC. v. FLORIDA FRUIT MARKET, INC. 
PACA Docket No. 7251. Decided May 20, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. T. Bruce Fuller, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
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et seq.). A formal complaint was filed on January 20, 1958. 
Complainant seeks an award of reparation in the amount of 
$3,550.99, which is the alleged adjusted purchase price for two 
truckloads of peaches sold by complainant to respondent on or 
about July 6 and July 8, 1957. 


A copy of the report of investigation made by the Depart- 
ment was served upon complainant on March 3, 1958. Copies 
of the formal complaint and of the report of investigation were 
served upon respondent on March 4, 1958. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Troy H. Cribb & Sons, Inc., is a corporation 
whose address is 708-710 Montgomery Building, Spartanburg, 


South Carolina. 


2. Respondent, Florida Fruit Market, Inc., is a corporation 
whose address is 64 Washington Street, Paterson, New Jersey. 
At the time of the transactions involved herein, respondent was 
licensed under the act. 


8. On or about July 6, 1957, in the course of interstate 
commerce, complainant sold to respondent a truckload of 
peaches for a total purchase price of $1,783.75, delivered Pat- 
erson, New Jersey. On July 8, 1957, complainant sold to re- 
spondent a second truckload of peaches for a total purchase 
price of $1,952.52, delivered. The total purchase price for the 
two loads was $3,736.27. 


4. Complainant shipped from loading point in the State of 
South Carolina to respondent at Paterson, New Jersey, two 
truckloads of peaches, one on July 6 and one on July 8, 1957. 
Respondent accepted the first shipment of peaches and was 
granted an allowance of $144 because of soft and overripe 
peaches in two of the lots contained in the first load, thereby 
reducing the purchase price to $1,639.75. The second shipment 
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of July 8 was accepted by respondent at destination, and an 
allowance of $41.28 was made due to a shortage of 11 bushels, 
reducing the purchase price to $1,911.24. 


5. Although requested to do so, respondent has failed and 
refused to pay the total adjusted purchase price of the two 
shipments of peaches amounting to $3,550.99, delivered, or any 
part thereof. 


6. A formal complaint was filed on January 20, 1958, which : 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission | 
of the facts alleged in the complaint, as provided in the rules | 
of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the total 
adjusted purchase price of two truckloads of peaches is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $3,550.99, with interest. 














ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,550.99, with interest there- 
on at the rate of 5 percent per annum from August 1, 1957, 
until paid. 

The facts and circumstances shall be published, and copies 
hereof shall be served upon the parties. 





(No. 5476) 


AROOSTOOK VALLEY POTATO COMPANY, INC. v. REDI-TATERS, 
Inc. PACA Docket No. 7262. Decided May 21, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on February 12, 1958. 
Complainant seeks an award of reparation in the amount of 
$885.80, which is alleged to be the balance due in connection 
with the sale by complainant to respondent of one truckload 
of potatoes during November 1957. 


A copy of the report of investigation prepared by the De- 
partment was served upon complainant on March 10, 1958. A 
copy of the formal complaint and a copy of the report of in- 
vestigation were served upon respondent on March 17, 1958. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission 
of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Aroostook Valley Potato Company, Inc., is 
a corporation whose address is 640 Boston Avenue, Medford, 
Massachusetts. 


2. Respondent, Redi-Taters, Inc., is a corporation whose 
address is 3031 Eighth Street, N.E., Washington, D. C. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On or about November 18, 1957, in the course of inter- 
state commerce, complainant sold to respondent 700 50-pound 
sacks of U. S. Grade No. 1 Extra, Chef Special brand Maine 
Katahdin potatoes at $1.40 per sack delivered Washington, 
D. C., or $980. 


4. On or about November 18, 1957, complainant shipped a 
truckload of potatoes meeting the specifications of the contract 
from Medford, Massachusetts, to respondent at Washington, 
D. C. Upon arrival of the shipment at destination, respondent 
accepted the potatoes. 
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5. The delivered purchase price of the shipment of potatoes 
is $980. Respondent has paid $94.20, leaving a balance due 
and owing of $885.80, no part of which has been paid by re 
spondent to complainant. 

6. The formal complaint was filed on February 12, 1958, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the balance of 
the purchase price of the truckload of potatoes is in violation 
of section 2 of the act. Complainant should be awarded repa- 
ration in the amount of $885.80, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $885.80, with interest there- 
on at the rate of 5 percent per annum from December 1, 1957, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5477) 


CHASE AND COMPANY v. DILLARD BROTHERS. PACA Docket No. 
7263. Decided May 21, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. T. Bruce Fuller, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agri- 
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cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was received by the Depart- 
ment on September 30, 1957. The formal complaint was filed 
on February 27, 1958. Complainant seeks an award of repa- 
ration in the amount of $2,655, which is the alleged unpaid 
balance of the total purchase price for three truckloads of citrus 
fruit sold to respondent during February and March 1957. 


A copy of the report of investigation prepared by the De- 
partment was served upon complainant on March 13, 1958. 
Copies of the formal complaint and of the report of investi- 
gation were served upon respondent on March 15, 1958. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Chase and Company, is a corporation whose 
post office address is Box 291, Sanford, Florida. 


2. Respondent is a partnership composed of J. A. Dillard 
and Henry E. Dillard, doing business as Dillard Brothers, 
whose address is State Farmers Market, 1050 Murphy Avenue, 
Atlanta, Georgia. At the time of the transactions involved 
herein, respondnt was licensed under the act. 

3. During February and March 1957, in the course of inter- 
state commerce, complainant sold to respondent three truck- 
loads of citrus fruit for a total purchase price of $3,148.37, 
f.o.b. Sanford, Florida. 

4, Citrus fruit meeting the contract specifications was 
loaded onto respondent’s trucks on February 9 and 18, 1957, 
and March 23, 1957, at Sanford, Florida, and was transported 
by respondent to Atlanta, Georgia. 

5. Respondent has paid only $493.87 of the agreed total 
purchase price for the three truckloads of citrus fruit, leaving 
a balance due complainant of $2,655. 
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6. An informal complaint was filed on September 30, 1957, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 7 
rules of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay promptly to complainant the 
balance of the agreed purchase price for the three truckloads 
of citrus fruit is in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $2,655, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,655, with interest thereon — 
at the rate of 5 percent per annum from April 1, 1957, until [ 
paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5478) 


FRANK KENWORTHY COMPANY v. COFFMAN BROS. PRODUCE. 
PACA Docket No. 6997. Decided May 21, 1958. 


Failure to Deliver—Damages 


From the evidence submitted, it is concluded that the memorandum of sale 
accurately stated the material terms of the contract. Respondent, by 
failing to deliver, breached the contract and is liable to complainant 
for the difference between the contract price and the market price of 
the commodity at the time delivery should have been made. 


. Warren S. Earhart, of Kansas City, Missouri, for complainant. Mr. | 
Robert Caw, of Othello, Washington, for respondent. Mr. Karl A. Kern. 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed January 18, 1957, com- 
plainant seeks to recover the sum of $1,800 as damages alleged 
to have been sustained by reason of respondent’s failure to 
deliver ten carloads of potatoes. 


A copy of the Department’s report of investigation was 
served upon complainant on March 6, 1957. A copy of the 
formal complaint and a copy of the report of investigation 
were served upon respondent on March 9, 1957. 


Respondent filed an answer on March 28, 1957. It is therein 
denied that respondent was under any legal obligation to deliver 
ten carloads of potatoes to complainant, or that complainant 
sustained any damages by reason of respondent’s failure to 
deliver said potatoes. 


An oral hearing was held in Othello, Washington on Novem- 
ber 4, 1957, at which both parties were represented by counsel. 
The depositions of complainant and L. B. Silver were received 
in evidence on behalf of complainant. Respondent and Lowell 
Prevo testified on behalf of respondent. Both parties filed 
briefs. 


FINDINGS OF FACT 


1. Complainant is an individual, Frank L. Kenworthy, doing 
business as Frank Kenworthy Company, whose address is 305 
Produce Exchange Building, Kansas City, Missouri. At the 
time of the transaction involved herein, complainant was 
licensed under the act. 


2. Respondent is an individual, Harold L. Coffman, doing 
business as Coffman Bros. Produce, whose address is Othello, 
Washington. At the time of the transaction involved herein, 
respondent was licensed under the act. Harold L. Coffman was 
associated with H. L. C. Produce Co., which firm ceased opera- 
tions prior to the transaction involved herein. 


38. On or about June 18, 1956, in the course of interstate 
commerce, complainant and respondent, acting through L. B. 
Silver of the brokerage firm of C. H. Robinson Co., negotiated 
by telephone a sale by respondent to complainant of ten car- 
loads of U. S. No. 1, size A, 20% or better ten ounces or 
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larger, washed Long White potatoes, consisting of 360 100-lb. 
bags per car, at $3.10 per bag, f.o.b. shipping point in the | 
State of Washington. The contract required shipment to com- 
plainant at Kansas City, Missouri, of two cars daily on August 
1, 2, 3, 4, and 6, 1956, and further required that complainant 
make a deposit of $200 on each carload or a total deposit of 
$2,000. : 
4. On the same day, June 18, 1956, C. H. Robinson Co. § 
mailed a copy of its Standard Memorandum of Sale, setting | 
forth the terms of the contract, to complainant. On the follow- 
ing day, C. H. Robinson Co. received the complainant’s deposit 
check in the amount of $2,000 made payable to H. L. C. Produce 
Co. which it mailed the same day to respondent together with a 
copy of the Standard Memorandum of Sale. The letter of 
transmittal was addressed to “H. L. C. Produce Company, 
Othello, Washington. Attention Mr. Harold Coffman.” 


5. On July 2, 1956, respondent informed C. H. Robinson 
Co. by letter that he was returning the contract and deposit § 
check because of complainant’s “financial status” and the fact [ 
that the contract called for shipment on open draft. In his § 
letter, respondent also advised that “The name of our firm 
has been changed to Coffman Bros. Produce.” 


6. On July 6, 1956, upon receipt of respondent’s letter, 
C. H. Robinson Co., after conferring with complainant, sent 
memorandum of sale and check back to respondent, stating: 

“This contract was made in good faith and at your in- 
stance we repeated the buyers name and all the details so 
noted in our Standard Memo of Sale in our phone con- 
versation of the 18th. Now your (sic) indicate that you 
cannot accept the contract account buyers financial status. 
If the terms are not acceptable to you, same can be amended 
to a closed draft basis with all documents attached or Ken- 
worthy is agreeable to deposit with us the money and you 
may invoice or draft ourselves. Or, if need be, they will 
place the money in escrow in some designated bank. 
“Please be advised that the Frank Kenworthy Co. is not 
accepting your rejection of this confirmation and accord- 
ingly, we are returning herewith their deposit check 
#12236, $2000.00, together with our Standard Memo of 
Sale.” 
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7. On July 13, 1956, respondent returned the memorandum 
of sale and check to C. H. Robinson Co. without comment. 


8. On July 18, 1956, at complainant’s request, C. H. Robin- 
son Co. again sent the contract and deposit check back to re- 
spondent and in its letter stated that complainant wished to 
afford respondent an opportunity to reconsider his obligations 
under the contract as confirmed and would give respondent 
until July 30, 1956, to reply before purchasing other cars and 
charging respondent with any loss incurred. Respondent made 
no reply. 


9. On July 30, 1956, C. H. Robinson Co. wired respondent 
advising that if respondent failed to fulfill the terms of the 
contract, complainant would buy potatoes in the open market 
and hold respondent for any difference in price. 


10. On July 31, 1956, complainant gave C. H. Robinson Co. 
a replacement order and so advised respondent. 


11. On August 1, 2, and 3, 1956, complainant purchased 
from Skone & Connors, Wapato, Washington, five carloads of 
U. S. No. 1 Extra potatoes consisting of 360 100-lb bags per 
car at $3.75 per bag, f.o.b. shipping point. The market value 
of U. S. No. 1 Long White potatoes, f.o.b. Columbia Basin, 
Washington, on August 1 and 2, 1956, was $3.75 per bag and 
on August 3, 1956, was $3.50-3.75 per bag. 


12. On August 6, 1956, complainant purchased from Skone 
& Connors, Wapato, Washington, one carload of U. S. No. 1 
Extra and one carload of U. S. No. 1 potatoes, each carload 
consisting of 360 100-lb. bags per car, at $3.50 per bag, f.o.b. 
shipping point. The market value of U. S. No. 1 Long White 
potatoes, f.o.b. Columbia Basin, Washington, on August 6, 1936, 
was $3.25-3.50 per bag. 


13. On August 7, 1956, complainant purchased from Skone 
& Connors, Wapato, Washington, two carloads of U. S. No. 1 
potatoes meeting the contract specifications consisting of 360 
100-lb. bags per car at $3.25 per bag, f.o.b. shipping point. 
The market value of U. S. No. 1 Long White potatoes, f.o.b. 
Columbia Basin, Washington, on August 7, 1956, was $3.25 
per bag. 


14. The total contract price of the ten carloads of potatoes 
is $11,160. 
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15. The formal complaint was filed on January 18, 1957, 
which was within 9 months from the time the cause of action 
accrued. 


CONCLUSIONS 


The first issue arising in this proceeding is whether com- 
plainant purchased 10 carloads of potatoes from Coffman Bros. 
Produce, or from H. L. C. Produce Co. The alleged contract 
was made through a broker, C. H. Robinson Co., whose rep- 
resentative, L. B. Silver, made the initial contact with the 
seller by telephone, conducting oral negotiations for the pur- 
chase and sale of the shipments in dispute. 


The evidence indicates that C. H. Robinson Co. procured the 
name and telephone number of H. L. C. Produce Co. from the 
Produce Dealers Red Book for 1956, and that L. B. Silver made 
the call to that number on June 18, 1956. Harold L. Coffman 
testified that he answered the telephone and identified himself 
as “Coffman Bros. Produce, Harold L. Coffman speaking” and 
that during the course of the conversation agreed to sell 10 
carloads of potatoes to the broker, subject to certain conditions. 
It is quite clear that Silver knew that he was talking to Harold 
L. Coffman, but was under the impression that Coffman rep- 
resented H. L. C. Produce Co. rather than Coffman Bros. 
Produce. 

There is ample reason to believe that H. L. C. Produce Co. 
was a going concern at some time prior to this transaction. 
Coffman testified at the hearing that he and one H. L. Copeland 
had formerly associated together as H. L. C. Produce Co., with 
Coffman being general manager. Coffman’s interest in H. L. C. 
Produce Co., however, was not confined to his position as gen- 
eral manager, for on June 18, 1956, he wrote to the Department: 

“ ,. the assets and liabilities of H. L. C. Produce, always 
belonged to me, Harold L. Coffman.” 
Coffman stated at the oral hearing, however, that H. L. C. 
Produce Co. was not in operation on June 18, 1956, with this 
statement being supported by Coffman’s letter of July 2, ad- 
dressed to C. H. Robinson Co., in which the following declara- 
tion appears: 
“The name of our firm has been changed to Coffman Bros. 
Produce.” 
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In the light of the foregoing evidence, it is concluded that the 
alleged contract negotiated by Silver with Coffman on June 18, 
1956, was made with Harold L. Coffman, doing business as 
Coffman Bros. Produce. While the complaint was also against 
Harold L. Coffman, doing business as H. L. C. Produce Co., 
Coffman was not so engaged in business at the time of the 
transaction forming the basis for this proceeding. 


We are next confronted with the question: what were the 
terms of the alleged contract between the parties? Following 
the conversation that took place between Silver and Harold L. 
Coffman (hereafter called respondent), a memorandum of sale 
was issued by C. H. Robinson Co. A copy of the memorandum 
was mailed to complainant on June 18, 1956, and a copy of the 
memorandum was mailed to respondent on June 19, 1956, to- 
gether with complainant’s advance deposit check of $2,000. 
Both the check and the memorandum of sale were made out in 
the name of H. L. C. Produce Co. 


Respondent testified at the hearing that upon receipt of the 
memorandum of sale and the check, he telephoned Silver that 
the contract was unacceptable. This is in conflict with a state- 
ment contained in Silver’s deposition to the effect that no ob- 
jection to the terms of the contract was received until July 
6, 1956, when Coffman’s letter of July 2, 1956, returning the 
memorandum of sale and check, reached him. This letter of 
July 2 makes no reference to earlier objections of respondent 
by telephone to the terms of the contract and sets forth only 
two reasons for rejecting the contract, namely, the financial 
status of complainant and the fact that the contract called for 
shipment on open draft. At the oral hearing, however, respond- 
ent testified that “one of the main reasons” for rejecting the 
contract was that the check was made payable to H. L. C. 
Produce Co., which check respondent alleged he could not cash. 
| In this regard, respondent said: “But we would have still filled 
the contract from potatoes we were raising on our own farm 
if they would have corrected the check so we could cash it.” 
This reason is not mentioned in respondent’s rejection letter 
of July 2, 1956, nor is any request contained therein or in sub- 
sequent correspondence that the check be reissued. Further- 
more, in the light of respondent’s past connection with H. L. C. 
Produce Co., it is doubtful that he, as beneficial owner, would 
have had difficulty cashing a check made out to H. L. C. Pro- 


| duce Co. 
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A review of all the record supports the position of Silver 
that no objection to the terms of the contract was received 
until July 6, 1956. It is required that objection to the terms of 
a memorandum of sale be made promptly, with the burden of 
proof here resting upon respondent. Respondent has failed to 
establish that prompt objection to the terms of the contract 
was made and it is therefore concluded that the memorandum 
of sale accurately stated the material terms of the contract. 
Failure of respondent to deliver in accordance with the terms | 
of the contract constitutes a breach for which complainant may 
claim damages. 

The measure of damages for the non-delivery of goods is the 
difference between the contract price and the market price at 
the time and place for delivery specified in the contract. Ready 
White, Inc. v. Brevik, 16 A.D. 238; Thomas Caito Sons, Ince. V. 
Christy Bros., Inc., 138 A.D. 862. 

The total contract price for the ten carloads of potatoes in- 
volved in this proceeding is $11,160, f.o.b. shipping point, Ff 
Othello, Washington. With respect to the market price of 7 
potatoes answering contract requirements, viz., U. S. No. I, ff 
size A, the buyer-complainant elected to make replacement pur- 
chases in Warden, Washington, to the extent of nine carloads 
and to use the replacement-purchase price of $11,610 as evi- 7 
dence of market value at the time when the potatoes ought to F 
have been delivered. See Dunn-Jarson Co. v. S. S. Coachman © 
& Sons, 5 A.D. 97. Market Produce Distributing Company V. 
S. C. Vandenburg, 8 A.D. 577. Respondent contends that this § 
criterion of value is invalid, however, inasmuch as complainant 
purchased U. 8S. No. 1 Extra grade potatoes, in place of the 
U. S. No. 1 grade potatoes specified in the contract. 

The replacement purchases were made in Warden, Washing- 
ton, which is only a few miles distant from Othello, Wash- 
ington, the latter place being the f.o.b. shipping point named 
in the contract. Both Warden and Othello are included in the 
Market News Service Reports for the Columbia Basin-Yakima 
Valley area. The Reports for the period August 1-6, 1956, 
were submitted in evidence by complainant, and we take official 
notice of the Report for August 7, 1956. These reports show 
that potatoes answering contract requirements (carload lots, 
U. S. No. 1 grade, size A) during the period of time involved 
herein were selling at prices approximating those paid by com- 
plainant in negotiating replacement purchases. We agree with 
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respondent that six carloads of potatoes purchased as replace- 
ments were U. S. No. 1 Extra, which was a better grade than 
called for by the contract between the parties, but since com- 
plainant was able to get this better grade at prices comparable 
to those prices quoted on the market for U. S. No. 1, we can- 
not see that complainant should be penalized for realizing a 
bargain when such bargain entails no additional costs in dam- 
ages to respondent. It is concluded, therefore, that the replace- 
ment-purchase price of the nine carloads of potatoes at Warden, 
Washington, $11,610, adequately reflected the market value of 
potatoes answering contract requirements at Othello, Wash- 
ingion, at the time when such potatoes should have been shipped 
to complainant under the terms of the contract. 

Although complainant alleges, but fails to prove, a replace- 
ment purchase with respect to the tenth carload called for 
under the terms of the contract, this does not negate complain- 
ant’s right to collect such damages as he may be able to prove 
resulted from the failure of respondent to ship such carload. 
The measure of damages in this circumstance has already been 
stated as being the difference between the contract price and 
the market price at the time and place for delivery specified 
in the contract. 


The contract price of a carload of potatoes answering con- 
tract requirements is $1,116. With respect to the market price 
of a carload of potatoes answering contract requirements at 
the time and place for delivery specified in the contract, the 
Market News Service Reports for the Columbia Basin-Yakima 
Valley area, previously referred to, quote U. S. No. 1, size A, 
potatoes on August 6 at $3.25-$3.50 per bag. We choose the 
quotations of August 6, since this is the last date respondent 
could have performed without violating the contractual agree- 
ment. We, therefore, take the average, or $3.3714 per bag, 
or $1,215, as representing the market price of the tenth car- 
load in question. The market price, $1,215, less this contract 
price, $1,116, is $99, which is the amount of damage sustained 
by complainant as a result of respondent’s failure to ship the 
tenth carload of potatoes as required by the terms of the 
contract. 


To recapitulate: complainant’s damages are the difference 
between the contract price of the ten carloads of potatoes pur- 
chased by him from respondent, and the market price of such 
potatoes at the time and place for delivery specified in the con- 
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tract. The replacement cost, or $11,610, represents the market 
value of nine carloads of the potatoes answering contract re- 
quirements. The Market News Service Reports for August 6 
indicate that the market value of the tenth car on that date 
would have been $1,215, f.o.b. Warden, Washington. The total 
market value is therefore $12,825, from which we subtract the 
total purchase price of $11,160, leaving damages of $1,665 sus- 
tained by complainant on account of this transaction. 


Failure of respondent, Harold L. Coffman, doing business as | 
Coffman Bros. Produce, to deliver the ten carloads of potatoes 7 
to complainant in accordance with the terms of the contract is 
a violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $1,665, with interest. 


ORDER 


Within 30 days from the date hereof, respondent, Harold L. 7 
Coffman, doing business as Coffman Bros. Produce, shall pay — 
to complainant, as reparation, the sum of $1,665, with interest / 


thereon at the rate of 5 percent per annum from September 1, 7 


1956, until paid. 
The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5479) 


E. B. MOSES v. THE ORLANDO APPLE HOUSE, INC. PACA Docket | 
No. 7248. Decided May 21, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Mr. Julian K. Dominick, of Orlando, Florida, for complainant. Mr. A. D. 
McCollum, Presiding Officer. : 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
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et seq.). The formal complaint was filed on December 12, 1957. 
Complainant seeks an award of reparation in the amount of 
$2,695, which is alleged to be the total purchase price of two 
truckloads of apples sold to respondent during August 1957. 

A copy of the report of investigation prepared by the De- 
partment was served upon complainant on March 4, 1958. A 
copy of the formal complaint and a copy of the report of in- 
vestigation were served upon respondent on March 11, 1958. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an tndividual, E. B. Moses, whose address 
is 2120 W. Colonial Drive, Orlando, Florida. 


2. Respondent, The Orlando Apple House, Inc., is a corpora- 
tion whose address is P. O. Box 955, Winter Garden, Florida. 
At the time of the transactions involved herein, respondent 
was licensed under the act. 


8. During the month of August 1957, in the course of inter- 
state commerce, complainant sold to respondent two truckloads 
of apples for a total price of $2,695, f.o.b. Dillard, Georgia. 


4. Pursuant to the foregoing contracts, during the month of 
August 1957, complainant delivered two truckloads of apples to 
respondent at Dillard, Georgia. Respondent accepted the apples 
and transported them in its own trucks to Winter Garden, 
Florida. 


5. The total purchase price of the two truckloads of apples 
is $2,695, no part of which has been paid by respondent to 
complainant. 


6. The formal complaint was filed on December 12, 1957, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 
The failure of respondent to file an answer to the formal 
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complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay to complainant the total purchase 
price of the two truckloads of apples is in violation of section 2 
of the act. Complainant should be awarded reparation in the 
amount of $2,695, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,695, with interest thereon 
at the rate of 5 percent per annum from September 1, 1957, 
until paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5480) 


SPADA DISTRIBUTING Co., INC. v. FRANK KENWORTHY COMPANY. 
PACA Docket No. 6963. Decided May 21, 1958. 


Petition for Reconsideration—Dismissal 


The order of April 16, 1958, is supported by the evidence and the law appli- E 
cable thereto. Respondent’s petition for reconsideration is dismissed. | 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended, an order was § 


issued on April 16, 1958, awarding reparation to complainant 
against respondent in the amount of $678.63, with interest. A 
copy of this order was served upon respondent on April 18, 
1958. Respondent filed a petition for reconsideration on April 
25, 1958, which was within the 10-day period allowed by section 
47.24 of the rules of practice. In accordance with that section, 
the timely filing of the petition automatically operated to set 
aside the order pending final action on the petition. 


Upon reconsideration of the order of April 16, 1958, we find 
that all the matters set forth in respondent’s petition were 
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thoroughly analyzed and considered at the time of issuance of 
such order. In our opinion, that order is supported by the evi- 
dence and by the law applicable thereto. Accordingly, respond- 
ent’s petition is hereby dismissed without prior service upon 
complainant. 

The reparation awarded in the order of April 16, 1958, shall 
be paid within 30 days from the date hereof. 


This order shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5481) 


St, PAUL FRUIT COMPANY V. FRADET FISH & FRUIT Co. PACA 
Docket No. 7223. Decided May 21, 1958. 


Purchase After Inspection—Liability 


The evidence shows that this was a purchase after inspection and that 
there was no implied warranty as to merchantability. Respondent ac- 
cepted the shipment and is liable for the purchase price. 


Meier, Kennedy, & Quinn, of St. Paul, Minnesota, for complainant. Respond- 
ent pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on December 30, 1957, 
complainant seeks to recover the sum of $300.75, the purchase 
price of a quantity of mixed fruit sold and delivered to re- 
spondent in August 1957. 


A copy of the formal complaint and a copy of the report 
of investigation made by the Department were served upon 
respondent on February 6, 1958. A copy of the report of in- 
vestigation was served upon complainant’s attorneys on Feb- 
ruary 5, 1958. Respondent’s answer was filed on February 14, 
1958. Respondent contends that a portion of the cherries 
shipped to it was moldy and not fit for human consumption, 
and that respondent should not be required to pay for this 
portion of the shipment. 
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The amount claimed in this proceeding is under $500. The 
issues, therefore, are determined in accordance with the short- 
ened method of procedure provided for in section 47.20 of the 
rules of practice. Pursuant to this procedure, complainant filed 
an opening statement on March 7, 1958. Respondent filed an 
answering statement on April 4, 1958, and complainant’s state- 
ment in reply was filed on April 23, 1958. 


FINDINGS OF FACT 


1. Complainant is an individual, Max Berc, Sr., doing busi- 
ness as St. Paul Fruit Company, whose address is 378 East 8th 
Street, St. Paul, Minnesota. 


2. Respondent is a partnership composed of Lawrence 
Fradet and Florence Fradet, doing business as Fradet Fish & 
Fruit Co., whose address is 210 Front Street, West Fargo, North 
Dakota. At the time of this transaction, respondent was not 
licensed under the act but was subject to license. 


3. On or about August 16, 1957, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
4 cases of bananas for an agreed price of $10, 8 cases of peaches 
for an agreed price of $12, and 223 crates of cherries for an 
agreed price of $278.75, or a total invoice price of $300.75, 
f.o.b. St. Paul, Minnesota. 


4. Respondent’s buyer inspected the fruit, or had oppor- 
tunity to inspect it, at complainant’s warehouse in St. Paul on 
the date of purchase. Complainant shipped by truck on Au- 
gust 16, 1957, from St. Paul, Minnesota, to respondent at West 
Fargo, North Dakota, the bananas, peaches and cherries re- 
ferred to in Finding of Fact No. 3. 


5. Respondent accepted the fruit upon arrival at destina- 
tion and delivered its check to cover the purchase price to the 
truck driver. Subsequently, respondent stopped payment on 
the check and thereafter tendered to complainant a check in 
the amount of $147 in full settlement of its indebtedness to 
complainant. The latter amount was not acceptable to com- 
plainant and there remains due and owing from respondent to 
complainant the full purchase price of $300.75. 


6. The formal complaint was filed on December 30, 1957, 
which was within 9 months after accrual of the cause of action 
herein alleged. 
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CONCLUSIONS 


Respondent’s defense in this proceeding is based upon its 
allegation that 123 crates of the cherries were moldy and unfit 
for human consumption and, therefore, were not merchantable. 
Respondent’s tender of $147 was to cover the purchase price 
of the bananas, the peaches, and 100 crates of the cherries 
which respondent stated were “O.K.” It is respondent’s con- 
tention that it had purchased 100 crates of cherries from com- 
plainant at $1.25 per crate, and that complainant then stated 
there were a few more crates and asked respondent to take 
them all. Respondent states that it did take the entire lot, but 
did not look at the last lot of 123 crates of cherries. 

It is well settled that a buyer who purchases produce on the 
basis of his own personal inspection is liable for the full pur- 
chase price regardless of whether deterioration is later found 
in the produce. Frank B. Stark v. Robert J. Miller, 12 A. D. 
1231; Jones & Tanzola v. M. Bloom & Co., 14 A .D. 371. At 
the time of the purchase, respondent’s Lawrence Fradet had 
full opportunity to make as thorough an inspection of all the 
cherries as he desired. Respondent cannot escape liability merely 
because its buyer chose to accept the last 123 crates of cherries 
without looking at them. The evidence shows that Fradet not 
only inspected the first 100 crates of cherries, as well as the 
bananas and peaches, but assisted the driver of the truck in 
loading all of the fruit, including the 123 crates in question. 

Another factor which must be considered is the undisputed 
evidence that respondent was informed at the time of the pur- 
chase that all the fruit selected by respondent was “‘off quality” 
produce, as further evidenced by the low prices which respond- 
ent paid for the fruit. Complainant states that the $1.25 per 
crate agreed upon for the cherries was the price which respond- 
ent offered complainant after examining the cherries. On 
August 16, 1957, the date of this transaction, cherries of ordi- 
nary to fair quality and condition sold on the Minneapolis 
market for $2.50 to $3.00 per crate. Aside from being in- 
formed of the “off quality” of the fruit, respondent must have 
known that cherries that could be bought for $1.25 per crate 
could hardly be more than inferior quality, since this is only 
50 percent of the lowest price for which ordinary to fair quality 
cherries were selling on the nearby Minneapolis market. 

Respondent apparently relies upon an implied warranty of 
merchantability, but no implied warranties as to fitness or 
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merchantability attach in a sale made after the buyer’s in- 
spection. K. R. Nutting Co. v. The Fisher Bros. Co., 14 A.D. 
944. It is concluded that respondent’s failure to pay the full 
purchase price of the fruit in question is in violation of section 

2 of the act. Complainant should be awarded reparation in the ff 
amount of $300.75, with interest, and the facts should be § 


published. 


ORDER 


Within 30 days from the date of this decision, respondent : 
shall pay to complainant, as reparation, the sum of $300.75, 
with interest thereon at the rate of 5 percent per annum from f 
September 1, 1957, until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies of this order shall be served upon the parties. 


(No. 5482) 


1. KALLISH & SONS v. J. KAUFMAN & SONS PACA Docket No. 
7250. Decided May 22, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on December 30, 1957. 
Complainant seeks an award of reparation in the amount of 
$410.63, which is alleged to be the balance due in connection 
with the sale of 145 sacks of potatoes to respondent in Sep- 
tember 1957. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
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respondent on January 20, 1958. A copy of the report of in- 
vestigation was served upon complainant on the same date. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed 
an answer. The issuance of an order is, therefore, authorized 


without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Isaac Kallish, 
Joseph Kallish, Morris Kallish, and William H. Kallish, doing 
business as I. Kallish & Sons, whose address is 120 Dock Street, 
Philadelphia, Pennsylvania. 


2. Respondent is a partnership composed of Jerome Kauf- 
man and Abraham Kaufman, doing business as J. Kaufman & 
Sons, whose address is 157 Lyman Street, Springfield, Massa- 
chusetts. At the time of the transaction complained of herein, 


respondent was licensed under the act. 


3. On or about September 18, 1957, in the course of inter- 
state commerce, complainant sold to respondent 145 100-pound 
bags of Size A Washington Russett potatoes, Buttercup Brand, 
at $4.15 per bag, delivered Springfield, Massachusetts, plus a 
stop-off charge of $8.88 for unloading the potatoes at Spring- 
field, Massachusetts, or for the total price of $610.63. 


4. On September 18, 1957, potatoes meeting the specifica- 
tions of the foregoing contract and contained in car NRC 
16213, were diverted by complainant at Minneapolis, Minnesota, 
to respondent at Springfield, Massachusetts. Upon arrival of 
the shipment at destination, respondent accepted the potatoes. 


5. The purchase price of the potatoes, including the stop- 
off for unloading charge, is $610.63. Respondent paid to com- 
plainant $200 prior to the filing of the complaint and $200 
subsequent thereto, leaving a balance due and owing of $210.63, 
no part of which has been paid to complainant by respondent. 


6. The formal complaint was filed on December 30, 1957, 
which was within 9 months after the cause of action accrued. 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 17 A.D. 500 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c) ). 


Respondent’s failure to pay to complainant the balance of 
the purchase price of the potatoes is in violation of section 2 
of the act. Complainant should be awarded reparation in the 
amount of $210.63, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $210.63, with interest there- 
on at the rate of 5 percent per annum from October 1, 1957, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5483) 


ISRAEL KLEIN Co. v. S. OTIS SULLIVAN & COMPANY. PACA 
Docket No. 6827. Decided May 22, 1958. 


Erroneous Payment—Setoff—Dismissal 


Respondent admits the erroneous payments made by complainant but claims 
this payment was credited on the amount due in connection with another 
carload of onions sold to complainant. Since this other shipment was 
at least equal in value to the amount erroneously paid by complainant 
to respondent, complainant has no claim to reparation from respondent 
and the complaint is dismissed. 


. Ned Stein, of Philadelphia, Pennsylvania, for complainant. Mr. W. M. 
White, Jr., Southern Traffic Bureau, Harlingen, Texas, for respondent. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on June 15, 1955. 
The formal complaint was filed on May 1, 1956. Complainant 
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seeks to recover $803.37, the amount allegedly due it because 
of an erroneous payment made to respondent on a carload of 
onions, 

A copy of the report of investigation prepared by the De- 
partment was served upon complainant on May 29, 1956. A 
copy of the report of investigation and a copy of the complaint 
were served upon respondent on May 31, 1956. Respondent 
failed to file an answer within the time prescribed by the rules 
of practice and was considered in default. However, on July 
27, 1956, respondent submitted an answer with a letter which 
was treated as a motion to reopen after default under section 
47.25(e) of the rules of practice. On November 30, 1956, after 
consideration of complainant’s objections, respondent’s motion 
to reopen was granted and his answer was filed. Respondent’s 
answer was served on complainant on December 5, 1956. 


In his answer, respondent admits the erroneous payment 
made by complainant, but claims that he has credited this pay- 
ment on the amount due on another carload of onions he had 
sold to complainant. 

Although the amount involved herein is in excess of $500, 
neither party requested an oral hearing, and evidence was 
submitted in accordance with the shortened method of proce- 
dure as provided in section 47.20 of the rules of practice. 
Complainant submitted an opening statement. Respondent sub- 
mitted an answering statement and a supplemental answering 
statement. Complainant submitted a statement in reply. 


FINDINGS OF FACT 


1. Complainant, Israel Klein Co., is a corporation whose 
address is 134 Walnut Street, Philadelphia, Pennsylvania. 


2. Respondent is an individual, S. Otis Sullivan, doing busi- 
ness as S. Otis Sullivan & Company, whose address is P. O. 
Box 975, Raymondsville, Texas. At the time of the transac- 
tion involved herein, respondent was licensed under the act. 


3. On or about March 31, 1955, in the course of interstate 
commerce, complainant by telephone purchased from respond- 
ent two carloads of onions to be shipped on or about April 1, 
1955. 


4. In accordance with the oral contract, respondent shipped 
to complainant two carloads of onions on April 2, 1955, in cars 
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ART 32205 and ART 53545. Complainant accepted and paid 
in full the purchase price of these onions. 


5. On April 5, 1955, respondent wired complainant that he 
had shipped two additional carloads of onions. These last two 
carloads, ART 51769 and ART 28574, were shipped from Ray- 
mondsville, Texas, to respondent in Philadelphia, Pennsylvania. 


6. Upon receipt of the telegram of April 5, 1955, complain- 
ant called respondent by telephone. In the course of the con- 
versation, respondent agreed to make other disposition of the 
onions in car ART 51769. Respondent diverted these onions to 
New York City where they were sold. 


7. Complainant, through a bookkeeping error, paid to re- 
spondent $1,599.50, the purchase price of the onions in car 
ART 51769. 


8. Car ART 28574 contained 510 50-lb. sacks of Bermuda 
onions and 250 25-lb. sacks of White Boiler onions, which were 
accepted and sold by complainant in Philadelphia. The net 
proceeds of the sale, amounting to $796.13, were remitted by 
check by complainant to respondent. 


9. Upon discovery of the erroneous payment of the onions 
in car ART 51769, respondent returned the payment of $796.13 
on car ART 28574 to complainant and applied the $1,599.50 
erroneously paid on car ART 51769 as payment of the invoice 
price of $1,599.50 on car ART 28574. 


10. The informal complaint was filed on June 15, 1955, 
which was within 9 months after the alleged cause of action 
accrued, 


CONCLUSIONS 


The issue in this proceeding basically involves the nature of 
the transaction between the parties with respect to the onions 
contained in car ART 28574. Complainant alleges that respond- 
ent agreed to have complainant sell these onions for respond- 
ent’s account. Respondent, on the other hand, alleges a sale 
of the onions to complainant. 


In support of its allegation, complainant submitted in evi- 
dence the affidavit of Raymond Klein, an officer of complainant 
corporation, wherein Klein gives his version of telephone con- 
versations which formed the oral contracts with respondent. 
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According to Klein, in the phone conversation between re- 
spondent and himself on March 31, 1955, complainant purchased 
only two carloads of onions (ART 32205 and ART 53545) from 
respondent and these onions were subsequently accepted and 
paid for. Klein further states that on April 5, 1955, complain- 
ant received a telegram from respondent stating that two more 
cars (ART 51769 and ART 28574) had been sent by respond- 
ent; that immediately upon receipt of this telegram he (Klein) 
called respondent on the phone and informed him that the 
latter two cars had not been purchased by complainant; that 
respondent agreed to dispose of one car (ART 51769) else- 
where and to have complainant sell the other car (ART 28574) 
for respondent’s account; that car ART 28574 was sold for 
respondent’s account; that no commission was charged by com- 
plainant; and that the net proceeds of $796.13 were remitted 
to respondent by complainant. 


Respondent admits that he agreed to take back one car of 
onions from complainant, and pursuant to such agreement di- 
verted car ART 51769 to another market. Respondent also 
admits that complainant, through a bookkeeping error, paid 
respondent for the onions in car ART 51769. Respondent con- 
tends, however, that during the phone conversation of April 5, 
1955, with complainant, the onions contained in the disputed 
car (ART 28574) were at all times treated as sold to com- 
plainant. As proof of his position, respondent introduced evi- 
dence of seven other shipments of onions delivered to complain- 
ant during the period March 29—April 4, 1955. These previous 
transactions all appear to be direct sales to complainant. Re- 
spondent urges that these previous transactions indicate that 
the transaction with respect to the contents of car ART 28574 
wes also a sale. The date of the alleged sale, however, is not 
clear. No contract—of sale or otherwise—appears to have ex- 
isted between the parties relative to this carload at the time 
of shipping. It further appears, and is so concluded, that any 
agreement between the parties was subsequently reached during 
the telephone conversation which took place on April 5, 1955. 


Essentially, then, the issue in this proceeding narrows down 
to a question of the contents of this telephone conversation. 
Complainant contends that in the course of the conversation it 
was agreed that the contents of car ART 28574 were to be 
taken by complainant on consignment, while respondent ‘alleges 
that an oral agreement of sale was reached by the parties. 
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Complainant has the burden of proving by a preponderance 
of the evidence that it accepted the shipment under a contract 
of consignment. On the basis of the evidence submitted, we 
conclude that complainant has failed to sustain that burden. 
Respondent, on the other hand, has failed to establish, by a 
preponderance of the evidence, that the transaction in question 
was a sale. In short, neither party has been able to establish 
the terms of the agreement, if any, that existed between the 
parties. Is is essential to the formation of a contract that there 
be mutual manifestation of assent to the mutual terms of the 
contract. Anonymous, 14 A.D. 892; Anonymous, 12 A.D. 1406. 
Since no such mutual manifestation of assent appears in the 
instant case, we conclude that no contract ever came into ex- 
istence between the parties. 


Complainant received and accepted the carload of onions 
from respondent. In the absence of any contract complainant 
became liable to respondent for the reasonable market value 
thereof. Complainant alleges that it resold the shipment for 
gross proceeds of $1,439.50 and rendered an account sales to 
respondent in connection therewith. In the absence of other 
evidence establishing the reasonable value of this shipment, we 
may consider the resale price in arriving at the reasonable value 
of the onions in car ART 28574 received and accepted by com- 
plainant in Philadelphia, providing the resale is shown to have 
been promptly and properly made. While a resale is alleged, 
and while it is further alleged that an account sales was ren- 
dered to respondent, such account sales is not in evidence in this 
proceeding. We are, therefore, unable to determine whether 
such resale was promptly and properly made and hence may 
not use such alleged resale price to determine the value of the 
shipment in question. 


For lack of evidence, we turn to the Federal Market News 
Service Reports for Philadelphia for April 12, 1955, which 
appears to be the date car ART 28574 was accepted by respond- 
ent. The Market News Reports likewise are not in evidence, 
but since they are a part of the official records of the Depart- 
ment we take official notice of their contents. S. N. Beard and 
Company V. Milton Schoenburg, 9 A.D. 893. The Reports for 
this date, April 12, 1955, show fair quality Texas onions, yel- 
low Bermuda variety, 50-lb. sacks, selling at $2.50-$2.75 and 
25-lb. sacks of Texas onions, White Boiler variety, selling at 
$1.50-$2.25, mostly $1.75-$2.00. Since it does not appear that 
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the onions contained in car ART 28574 were of any particular 
grade, they are deemed to have been of fair quality. We, there- 
fore, take the lowest price quoted in the Market News Reports 
for fair quality onions, both Bermuda and Boiler white varieties, 
to arrive at the total value of the shipment in Philadelphia. 
See Ligon Produce Company v. Spinale Brothers, Inc., 13 A.D. 
515. 

Car ART 28574 contained 510 50-lb. sacks of Bermuda onions 
and 250 25-lb. sacks of white Boiler onions. Considering the 
prices quoted from the Market News Service Reports, it is ob- 
vious that the shipment received and accepted by complainant 
from respondent was at least equal in value to the amount of 
the payment ($1,599.50) erroneously made by complainant to 
respondent and that complainant has no claim to reparation 
from respondent on account of this transaction. Accordingly, 
the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 

The facts and circumstances set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 5484) 


In re KALEEL BROTHERS, INC. PACA Docket No. 7265. Decided 
May 26, 1958. 


Repeated and Flagrant Violations—Suspension 
of License—Consent Order 


The violations charged are failure to account promptly and in full to con- 
signors and failure to keep proper records. The parties consented to the 
issuance of an order suspending respondent’s license for 60 days, but 
such suspension shall not become effective unless respondent again 
violates the act within the next two years. 


Mr. John C. Chernauskas, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Perishable Agri- 
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cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by a complaint filed April 23, 1958, by the 
Chief, Regulatory Branch, Fruit and Vegetable Division, Agri- 
cultural Marketing Service, United States Department of Agri- 
culture. It is alleged in the complaint that respondent repeat- 
edly and flagrantly violated section 2 of the act by, primarily, 
failing and refusing truly and correctly to account and make 
full payment promptly on consignment transactions, and sec- 
tion 9 of the act by failing to keep proper accounts and records. 
Suspension of respondent’s license was recommended. 


A copy of the complaint was served upon respondent on 
April 24, 1958. Respondent filed an answer on April 29, 1958, 
in which it waived oral hearing and agreed and consented to 
the issuance of an appropriate order providing for the sus- 
pension of respondent’s license for a period of 60 days, such 
suspension to be held in abeyance and not become effective 
unless the respondent again violated the act within two years 
from the effective date of the order. Respondent’s admission 
of the allegations of the complaint and its consent were con- 
ditioned upon the complainant’s agreeing to the issuance of 
such an order; otherwise, it denied the allegations and requested 
an oral hearing. On April 29, 1958, the complainant consented 
to the issuance of such an order. 


FINDINGS OF FACT 


1. Respondent, Kaleel Brothers, Inc., is a corporation whose 
address is 7 Front Street, Youngstown, Ohio. The officers of 
the respondent are Nespo Thomas Kaleel, President, Thomas 
Kaleel, Vice President and Treasurer and Ernest M. Kaleel, 
Secretary. 


2. Pursuant to the licensing provisions of the act, license 
No. 166116 was issued to respondent on July 24, 1956. This 
license is presently in effect and is next subject to renewal on 
July 24, 1958. 


8. During September 1957, respondent purchased from Sid 
Lipsiz & Company, Chicago, Illinois, a quantity of sacked po- 
tatoes in 50-pound bales at $4.90 per hundredweight, delivered 
Youngstown, Ohio. These potatoes were shipped to respondent 
in interstate commerce in car PFE 8894. After arrival of the 
potatoes at Youngstown, Ohio, the seller and respondent en- 
tered into a new contract whereby respondent agreed to repack 
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the potatoes and the seller agreed to protect respondent against 
loss resulting from shortage, shrinkage, and labor costs occur- 
ring in repacking. When accounting to the shipper on these 
potatoes, respondent made deductions totalling $181.05 in excess 
of the actual shortages, shrinkage, and labor costs. Following 
a subsequent investigation by the complainant, respondent made 
restitution in the amount of $181.05 to the shipper. 


4. During the period May 1957 through January 1958, re- 
spondent received on consignment 17 shipments of perishable 
agricultural commodities in interstate commerce. Respondent 
sold the commodities, but failed truly and correctly to account 
to the consignors in that it rendered accountings for less than 
the correct amounts due and remitted to the consignors said 
lesser amounts. Following a subsequent investigation by the 
complainant, respondent made restitution of the underpayments 
to the respective consignors. 


5. During the period June 1957 through January 1958, re- 
spondent failed to keep such accounts, records, and memoranda 
as would fully and correctly disclose all transactions involved 
in its business. 


6. Each of the aforesaid officers of respondent was respon- 
sible in whole or in part for the violations of the act set forth 
herein. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 
4, respondent repeatedly and flagrantly violated section 2 of 
the act (7 U.S.C. 499b). By reason of the facts set forth in 
Finding of Fact 5, respondent violated section 9 of the act 
(7 U.S.C. 499i) and the regulations issued thereunder (7 CFR 
46.15). 

Respondent filed an answer in which it admitted the allega- 
tions of the complaint and requested that its license be sus- 
pended under the conditions outlined in the Preliminary State- 
ment. Complainant, after taking into consideration the fact 
that respondent made satisfactory settlement with the shippers 
involved herein, has consented to and recommended the issu- 
ance of such an order. Accordingly, pursuant to section 
46.27(b) of the rules of practice, such an order should be 
issued. 
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ORDER 


Respondent’s license is hereby suspended for a period of 60 
days, such suspension to be held in abeyance and not beconie [ 
effective unless respondent shall be found, after opportunity for [| 
hearing, to have, within two years from the effective date of 
this order, again violated the act. 

This order shall become effective 11 days after the date 
hereof. 

Copies of this order shall be served upon the parties. 


(No. 5485) 


NUTTING AND HOGUE v. BRACKER VEGETABLE SALES Co. PACA 
Docket No. 7269. Decided May 26, 1958. 


Undisputed Amount 


Respondent is ordered to pay to complainant the undisputed amount of 
complainant’s claim. 


Complainant pro se. Mr. G. V. Weikert, of Los Angeles, California, for 
respondent. Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). Complainant filed a formal complaint on December 
20, 1957, seeking an award of reparation in the amount of 
$15,760.75, which is alleged to be the total purchase price of 
nine carloads of tomatoes sold to and accepted by respondent. 

A copy of the report of investigation made by the Depart- 
ment was served upon complainant on February 24, 1958. A 
copy of the formal complaint and a copy of the report of in- 
vestigation were served upon respondent on February 25, 1958. 

Respondent filed an answer on April 14, 1958, denying lia- 
bility to complainant for the amount claimed in that it allegedly 
sustained damages of $7,253.01 because the tomatoes were not 
in suitable shipping condition. Respondent further alleges that 
it is ready, willing and able to pay complainant the difference 
between the amount claimed by complainant and such alleged 
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damages, or $8,507.74, as full payment, settlement, and satis- 
faction of complainant’s claim. 
Section 7(a) of the act (7 U.S.C. 499g (a)) provides, in 
part: 
“If after the respondent has filed his answer to the complaint, 
it appears therein that the respondent has admitted lia- 
bility for a portion of the amount claimed in the complaint 


as damages, the Secretary .. . may issue an order direct- 
ing the respondent to pay to the complainant the undis- 
puted amount . . ., leaving the respondent’s liability for 


the disputed amount for subsequent determination.” 


Although respondent appears to have conditioned his will- 
ingness to pay the $8,507.74 on its being accepted as payment 
in full, it is obvious that there is no dispute as to this sum. 
Even if respondent should prevail as to his alleged offset for 
damages, he would still be liable to complainant for $8,507.74. 
Accordingly, an order requiring payment of this undisputed 
amount is appropriate. 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $8,507.74, with interest 
thereon at the rate of 5 percent per annum from November 1, 
1957, until paid. 


Respondent’s liability for payment of the disputed amount is 
left for subsequent determination in the same manner and under 
the same procedure as if no order for the payment of the un- 
disputed amount had been issued. 


Copies hereof shall be served upon the parties. 


(No. 5486) 


BLISS PRODUCE v. THE WHOLESALE TRADING COMPANY. PACA 
Docket No. 7270. Decided May 28, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. T. Bruce Fuller, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on March 11, 1957. 
A formal complaint was filed on February 17, 1958. Complain- 
ant seeks an award of reparation in the amount of $850, which 
is the alleged unpaid balance of the total purchase price for 
two truckloads of potatoes sold to respondent on or about No- 
vember 27 and December 4, 1956. 


Copies of the formal complaint and of the report of inves- 
tigation prepared by the Department were served upon respond- 
ent on March 25, 1958. A copy of the report of investigation 
was served upon complainant on March 24, 1958. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c). of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission 
of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Robert D. Bliss, doing busi- 
ness as Bliss Produce, whose post office address is Box 324, 
Evans, Colorado. 


2. Respondent is an individual, Roger Grear, doing business 
as The Wholesale Trading Company, whose address is 300 
Buena Vista, San Antonio, Texas. At the time of the trans- 
actions involved herein, respondent was subject to license or 
licensed under the act. 


3. On or about November 27, 1956, in the course of inter- 
state commerce, respondent purchased from complainant 355 
sacks of potatoes for a total purchase price of $1,080.75, de- 
livered San Antonio, Texas. 


4. These potatoes were shipped by truck from Evans, Col- 
orado, and delivered to and accepted by respondent in San 
Antonio, Texas . 


5. On or about December 4, 1956, in the course of inter- 
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state commerce, respondent purchased from complainant 150 
sacks of potatoes for a total purchase price of $273.50, f.o.b. 
Evans, Colorado. 

6. These potatoes were shipped by truck from Evans, Col- 
orado, and delivered to and accepted by respondent in San An- 
tonio, Texas. 

7. Respondent paid complainant the sum of $504.25 on the 
total purchase price of $1,354.25 for the two truckloads of po- 
tatoes, leaving a balance of $850.00 due and owing complainant. 


8. An informal complaint was filed on March 11, 1957, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the 
balance of the total purchase price for the two truckloads of 
potatoes is in violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $850, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $850, with interest thereon 
at the rate of 5 percent per annum from January 1, 1957, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5487) 


EVERGLADES GROWERS COOPERATIVE v. RABIN SALES Co. PACA 
Docket No. 7276. Decided May 28, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 
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Complainant pro se. Mr. T. Bruce Fuller, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on February 21, 1958. 
Complainant seeks an award of reparation in the amount of 
$5,220.25, which is the alleged total purchase price for 11 ship- 
ments of corn and celery sold and delivered to respondent dur- 
ing May 1957. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on March 28, 1958. On the same date, a copy of 
the report of investigation was served upon complainant. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission 
of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 
1. Complainant, Everglades Growers Cooperative, is a cor- 
poration whose post office address is Box 517, Pahokee, Florida. 


2. Respondent, Rabin Sales Co., is a corporation whose post 
office address is Box 7, Belle Glade, Florida. At the time of 
the transactions involved herein, respondent was licensed under 
the act. 


3. Between the 24th and 30th of May 1957, contemplating 
shipments in interstate commerce, respondent purchased and 
accepted delivery of 11 lots of corn and celery from complain- 
ant, consisting of 1,354 crates of corn and 1,365 crates of celery 
at the total purchase price of $5,220.25, f.o.b. shipping points 
in the State of Florida, acceptance final. 


4. Respondent has failed and refused to pay complainant 
the total purchase price of $5,220.25 for the 11 shipments of 
corn and celery, or any part thereof. 
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5. The formal complaint was filed on February 21, 1958, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the total 
purchase price for 11 shipments of corn and celery is in vio- 
lation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $5,220.25, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $5,220.25, with interest 
thereon at the rate of 5 percent per annum from July 1, 1957, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5488) 


W. CHAS. HEITMULLER Co. v. FLOYD WOODFIN. PACA Docket 
No. 7260. Decided May 28, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. T. Bruce Fuller, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on March 5, 1958. 
Complainant seeks an award of reparation in the amount of 
$151.80 which is the alleged total purchase price for tomatoes 
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sold by complainant to respondent on or about August 9, 1957. 
Copies of the formal complaint and of the report of inves- 
tigation prepared by the Department were served upon re- 
spondent on March 11, 1958. A copy of the report of inves- 
tigation was served upon complainant on March 27, 1958. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed 
an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Clarence W. 
Gonnerman, Joseph P. Collins, Wade B. Childress and John G. 
Rives, doing business as W. Chas. Heitmuller Co., whose address 
is 1310-18 Fifth Street, N.E., Washington 2, D. C. 


2. Respondent is an individual, Floyd Woodfin, whose ad- 
dress is 1711 35th Street, N.W., Washington, D. C. At the 
time of the transaction involved herein, respondent was not 
licensed under the act, but was subject to license. 


3. On or about August 9, 1957, in the course of interstate 
commerce, complainant sold to respondent 138 20-pound cartons 
of tomatoes for a total price of $151.80. 

4. Tomatoes meeting the specifications of the contract were 
delivered to and accepted by respondent in the District of 
Columbia. 

5. Although requested to do so, respondent has failed and 
refused to pay complainant $151.80, the agreed purchase price 
of the tomatoes, or any part thereof. 


6. A formal complaint was filed on March 5, 1958, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 
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Respondent’s failure to pay promptly to complainant the pur- 
chase price of the tomatoes is a violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of 
$151.80, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $151.80, with interest there- 
on at the rate of 5 percent per annum from September 1, 1957, 


until paid. 
The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 5489) 


PACA Docket No. 7228. Dismissed May 6, 1958, by Thomas J. 
Flavin, Judicial Officer. 


(No. 5490) 


PACA Docket No. 7136. Dismissed May 9, 1958, by Thomas J. 
Flavin, Judicial Officer. 


(No. 5491) 


PACA Docket No. 7017. Dismissed May 12, 1958, by Thomas J. 
Flavin, Judicial Officer. 


(No. 5492) 


PACA Docket No. 7064. Dismissed May 12, 1958, by Thomas J. 
Flavin, Judicial Officer. 
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(No. 5493) 


PACA Docket No. 7275. Dismissed May 19, 1958, by Thomas J. 
Flavin, Judicial Officer. 


(No. 5494) 


PACA Docket No. 7089. Dismissed May 28, 1958, by Thomas J. : 
Flavin, Judicial Officer. : 


(No. 5495) 


PACA Docket No. 7221. Dismissed May 28, 1958, by Thomas J. 
Flavin, Judicial Officer. 


(No. 5496) 


PACA Docket No. 7261. Dismissed May 28, 1958, by Thomas J. 
Flavin, Judicial Officer. 


COURT DECISION 


TAPOR DAIRIES COMPANY AND SHAKER GROVE DAIRY v. EZRA | 
TAFT BENSON, SECRETARY OF AGRICULTURE. Decided April 
11, 1958. 

UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF OHIO 
EASTERN DIVISION 
Civil No. 31643 


Order Amending the Judgment and Order Previously 
Entered (See 17 A.D. 78 (1958)) 


JONES, J: 


This action came before the court on the complaint of Tapor 
Dairies Company and Shaker Grove Dairy pursuant to Sec. 
8c(15)(B) of the Agricultural Marketing Agreement Act of 
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1937, as amended (7 U.S.C. 601 et seq.) for review of the order 
of the Secretary of Agriculture dismissing the petition filed by 
plaintiffs under Sec. 8c(15) (A) of said Act. 


Defendant, with its answer, filed a counterclaim alleging that 
plaintiffs were handlers subject to Federal Order No. 75 (7 
CFR Part 975), issued by the Secretary of Agriculture pur- 
suant to the Act, regulating the handling of milk in the Cleve- 
land, Ohio marketing area, alleging that plaintiffs were 
handling milk in violation of said Order No. 75 and praying 
the court to issue a mandatory injunction requiring the plain- 
tiffs to comply with the terms and provisions of the order, by 
paying to the market administrator forthwith the obligations 
due and owing by the plaintiffs, and particularly the sums spe- 
cifically set forth in said counterclaim, and all additional obli- 
gations which might become due by plaintiffs, or either of them, 
pursuant to the order, during the pendency of this action. 


Defendant also prayed in said counterclaim that this 
court issue a permanent injunction specifically to enforce 
against the plaintiffs, their attorneys, agents, servants, and 
employees, the provisions of said Order No. 75, as it may be 
amended from time to time, to restrain them from violating 
the provisions of said order. 


This court, on January 10, 1958, entered a memorandum 
opinion in which it concluded that the complaint therein should 
be dismissed. Thereafter, on January 13, 1958, this court en- 
tered an order dismissing the complaint at plaintiff’s costs. 


Now, whereas it appears that subsequent to the entry of 
Judgment and Order in the above-entitled action, plaintiff, 
Tapor Dairies Company, has paid in full to the producer- 
settlement fund and to the administrative-assessment fund es- 
tablished pursuant to the provisions of Order No. 75, its in- 
debtedness involved in this action; 

And whereas, it appears that the total amount set forth in 
defendant’s counterclaim against the plaintiff, Shaker Grove 
Dairy, as of August 31, 1957 was $10,210.69 including interest 
to that date, and that subsequent to August 31, 1957 by direct 
payments and set-offs from current credits, said amount has 
been reduced to $8,808.51 including interest thereon to April 1, 
1958, which amount is now due and owing in this action, plus 
interest until fully paid; 

Now, therefore, upon defendant’s motion for reconsideration 
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and modification of the aforesaid order entered in this action, 
it is Ordered, Adjudged and Decreed by the court that the 
order entered in this action on January 138, 1958 be and hereby 
is amended to add thereto the following: 


It is further Ordered, Adjudged and Decreed as follows: 


1. That there is now due and owing as a result of this con- 
troversy, by the plaintiff, Shaker Grove Dairy, to W. W. Hur- —§ 
witz, Market Administrator, duly appointed and qualified to — 
administer the terms and provisions of Order No. 75, regulat- 
ing the handling of milk in the Cleveland, Ohio marketing area, 
by the Secretary of Agriculture of the United States pursuant 
to the provisions of the Agricultural Marketing Agreement Act / 
of 1937, as amended, the sum of $8,808.51 together with in- — 
terest thereon after April 1, 1958, in accordance with the pro- 
visions of Order No. 75. 


2. That the plaintiff, Shaker Grove Dairy, be and it hereby 
is commanded to pay forthwith to W. W. Hurwitz, Market 
Administrator, the full amount of $9,182.47 due and owing as 
aforesaid, together with interest thereon as aforesaid, in ac- 
cordance with the provisions of Order No. 75. 


3. That the plaintiff, Shaker Grove Dairy, its agents, at- 
torneys, employees, successors, assigns, and all persons in active 
concert or participation with it, be and hereby are perma- 
nently enjoined from handling milk in the Cleveland, Ohio 
marketing area, in violation of the act and all of the terms 
and provisions of Order No. 75 as it is now in effect and as 
it may subsequently be amended, and commanding the said 
plaintiff, its agents, attorneys, employees, successors, assigns, 
and all persons in active concert or participation with it to 
comply with the act and all of the terms and provisions of 
Order No. 75 as it is now in effect and as it may subsequently 
be amended. 

4. That except as modified herein, the judgment entered by 
this court on January 10, 1958 shall continue in full force 
and effect. 

Jurisdiction of this action is retained by this Court for the 
purpose of issuing and entering any further decrees or orders 
as may be necessary to give full relief herein. 
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